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PREFACE 



Some five years ago Professor B. H. Meyer of the Wisconsin 
railway corainission and the university of the same state turned 
over to me a piece of work which he had originally planned to do 
himself. I'n fortunately he was unable to carry ont his plans in 
this regard. The result has heen two monc^rapha on a Con- 
gressional History of Railwaya, — the present one, and an earlier 
study which brought the work down to 1850. Professor Meyer 
has read a great part of the manuscript of this volume, and I am 
deeply indebted in many ways to his kindly interest. 

It is in accordance with his truth-loving spirit that I have at- 
tempted to carry on the work. The aim has been to present the 
facts in such a maanner as to give an accurate and intelligible 
account of Congress* various railway experiences, and at the hame 
time to afford every chance for further research or check upon 
the conclusions. To this end most of the statemeuts of any con- 
sequence are backed by references to the sources, — even though 
the pages take on a somewhat Teutonic appearance. 

T have been both bold and modest: bold in believing, as did 
Professor Meyer, that the work would be consulted; modest in 
believing that few would care to read continuously or at length. 
I therefore have done my best through cross references and mdex 
to bring interrelated phaaes of the subject together for the con- 
venience of the casual reader. 

It is my pleasure to acknowledge the benefit received from sug- 
gestions made concerning the arrangement of the present work 
by my honored friend and former colleague. Professor Isaac A. 



PBDFACH. 

Loos of tte University of Tdwa. The accuracy of the referaiLCM 
and the exhaustiveuees of the material partly depend upon the 
work of Ivfr. E. C. Nelson in gathering materials And no words 
can measure the increasing debt I owe to my wife ; her help has 
been unfailing. 

The Carnegie Institution of Washington has facilitated the in- 
vestigation by a grant. 

— ^Lswis H. Hanky. 

Ann Arbor, Mich., December 24, 1909, 



A CONGRESSIONAL HISTORY OF RAILWAYS IN THE 
UNITED STATES, 1850-1887. 



CHAPTER I 
INTRODUCTION 



This is a history of ootioa and reaction between railwayB or 
railway companies aud the government, A ooDgrrasional his- 
tory of railways is a study in the actiTities of our federal gor- 
emment in regard to transportation by rail Aa was stated in 
an earlier volume,^ these relations fall under the two heads, 
"Aid" and "Regulation." That volume traced these relationa 
during the first half of the nineteenth century, showing that, for 
the most part, aid was then demanded and formed the principal 
topic of debate. It is^ perhaps, in a yonng and democratio 
country, the normal condition. Such regulation as was consid- 
ered or enforced during this earlier period was largely negative 
in character, consisting of measures which did not aim so much 
to positively modify railways and railway practice aa to restrict 
and prevent the adoption of evil ways. This, again, seems nor- 
mal. It is in keeping with the idea that the demand was for 
more railroads rather than better ones. The railway syatem 
was young; the mail service had just begnu; land grants were 
just being agitated; the Pacific railways were just being pro- 
jected — out of dreamland. There was no railroad problem in 
the modem sense. There was relatively little occaaion for reg- 
ulating deeply-rooted, complex evils or prescribing rules, and 
if there had been, the social consciousness had not yet become 
so comprehensiTet 



» A C0A0rt9lontii BUtotTf of Roflud^ to ISM, Bul. Of U. oj WU., »WM. Ofltf 
Pol. Be*. Seriet, tol, 3 (IOCS) : nprlDted u toI. 1, Madison. Wla^ IMS, 
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The period covered by tlie present work ext^ndd from 1&50 
li> 1*487, from tlw* Ijc'^iiiuing r'f i\h^ rnpiU prowUi of niilway 
«>-KroMiK In the luterstote Commerce Act. In but a little mors, 
llian a geueratigu tliere wim treuit'iiJuus vipaiisiou in railways, 
in wjriHy, in sririiil ronst^ioiistipss, nnd in goVi^riimenl, Nr»r- 
ui;illy, Uie JtuI »ii|)e(;t buu^nie Knialler u-ml stiiPiIler, dwitidltii^ to 
n sort iif D^^K^tivc ttid wliicli a railway reumves whea the frictitm 
of puUUirtd m^ciiiaery retfird» ur pL^veuts the ho&tilc M'orkiug of 
social GcnacicncG or public opmioD; aod rcAiilatiott icrow, cJiaag- 
iuif from a tn-K^tive dinburdeoin^' of oonuntrco from private 
rf«tricti4>De to a more positive conirol. Tbc demand for rail- 
w^tt hud beconio more qualitative. 

Acoorjin^ly, Urok I. concerns it«olf with federal aid, AOd 
Book II L with regulation. Book II. d<^als wjtli ?ao!£6 nllwajv. 
Thifl in obviously a cros&clnsai ligation. TI19 subject, how^vor, 
haa Aueli di&tiDctTi6£s and impDrtatice tliat It seema b^l to trea^ 
it Ml. And it «^riTX as a vonrrctif ei:ain|ile of tho transttian 
from »id lo regulation In Book II., llien» Ibej-e im In & 4N-rlaiu 
€XlcDt a ■"lininoloEicnl nl.udy of force* treafe^ morit toptcftHy in 
Books I. aiid III, Olhur enjnm will \te found m wliicli complele- 
ncm in topical development boB been sacrificed to chronology,' 
but Cor tlio moat part tlK> liistory is topical. 

On the bnj"s of aid and rc^fulation the history of roilwoyis dur- 
inp the nincteoDtb oontury micht have boon divided at ISTO. 
th(tt hoinff ftbmit the yo/ir iit which tho spirit of poflitivi? rci^ula- 
tiou became dominant. But ioaaniuch as the two ideas are not 
MOpftrat* but cODtinually overlap, othiir banea for division into 
periods have been adopted. It is simply to be noted that the 
p^rrcntiiffc. wi tn upral;, of rrjjulalMr;!' idras t^mv^*, iinlil idnnii 
1670 it exeerds fifty per cent, of the railway ennKciousness of 
Congresfl. 

The importance of the tbirty-sevcc years covered can hardly 
be over-ertimated. They are th« crucible in which tbe heat of 
gTOwiafr nntionalisni and the forces Imck of the RrnnRor move- 
raflDt vorlte<l out a railway rotrulation idea which, for good or 
ill, Wft8 to dominnt*! for many years. Thny tirt^ the mold in 
vfhieh the idea vaa caBt To understand the spirit of the Uva 
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in force today their history must be graaped, and this history 
ie broader than is commonly supposed. Were the Interstate 
Conuoerce Act of 1887 and the Sherman Anti-trust Act of 1390 
the accurate embodiment of the common sense of the nationf 
If sOt what was the economic ground back of that common sensel 
These are questions whose answer has present and future value. 
The nation entered upon a conscious policy of aiding railways 
through large land-grants and loans of public credit. The re- 
sults are instructive, to say the least, and the questron arises, 
why did the nation not construct railways like those to the Pa* 
cific? Strong historical arguments bearing on the expediency 
of government ownership are involved in the answer. 

A congressional history of railways necessarily throws light 
on political subjects. From one point of view the present vol- 
ume is a summary record of one phase of Congress' activity 
from which some judgment as to that body's efficiency may be 
drawn. In this connection the question will be put: has Con- 
gress a memory T 

Neither in this volume nor in the one preceding has the mis- 
take been made of ignoring a consideration of railway history 
outside of Congress. The general setting of the congressional 
history has been continually borne in mind, nor has attention 
been confined to congressional material. It is surprising, more- 
over, how nearly complete a history of railways might be drawn 
from such material, ao often in the country do inventors, pro- 
jectors, and complainants make their voices beard in the fed- 
eral legislature. 

A question which may arise concerns the validity or weight 
of certain speeches, votes, etc. It is the writer's belief that such 
material generally has its significance. Even speeches printed 
"but not delivered were composed for a purpose, which purpose 
must be to please a constituency. In nine cases out of ten the 
attitude of the Congressman will reflect that of his section, and 
for this reason the name of his State is generally shown. It is 
not necessary that he be learned or sincere. Does he represent 
his constituency, is the question. Care has been taken in each 
case in answering this question. 
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CHAPTEE n 
LAND GRANTS: 1850-1887 

Time and Extent op the Grants 

Beginning with the second half of the nineteenth century 
came the epoeh of the railway land graDta. During the twenty- 
two years following 1$50 large doQations were Eoade to states 
for railways or to the corporationB direct, till some 155,000^000 
acres had been granted and over 49^650,000 acres had been ac- 
tually certified or patented. Of this latter amoont^ 667,741 
acres had been forfeited. 

On June 30, 1886, the lands certified or patented to the vari- 
ous states for railways stood as follows r^ 

Alabama 2,929,300 

Arkansas 2,517,718 

Florida 1,760,834 

Illinois 2,595,053 

Iowa 4,709,959 

Kansas 4,638,170 

Louisiana 1,072,406 

Michigan 3,229,010 

Minnesota 7,809,348 

Mississippi 935,158 

Missouri 1,395,429 

■Wisconsin 2,874,048 

In addition to these grants to states over 14,184,000 acres had 
been certified or patented from grants made direct to railway 
corporations. 

The bare history of dates and amounts is quickly told. Be- 
ginning with the 3,751,711 acres granted for the Illinois Gen- 



'Mept. Btcp. /■!.> ISSe, 3:800. 
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tnU, Mobilo aod Ohio, and Mobile and Chicago roads on Sep- 
t€Tiib«r 20. 1^^[)> bardly a cuii|;rcM pnjucd without some er&nt* 
until tho last one n-as made Ln 1871. In 1873 and 1S74 sev^r&l 
ficts were passed, extending lime for railwaye in Wieoonain «id 
Mircn^jaotn ^ but thAr^nftt^r pxtonRioni; ceased and a movement 
for forfeiture gr*w. 

By Bilmi lustrations the eatimaled gmnia are as ToIIcwa:" 

Fillmore (185(H853) 8,198,593 

Pierce tl853-1857) 1S,C78,179 

Lincoln (1861-1865) 74,395,801 

Johniuin (186r)-1869) 34,001,297 

Grant 0869-I8T7) 19^1,121 

Total 155,504,1594 

The nystcm may he said to have reached its colmiiiatins point 
durmif tho yt^ura 1862-66, incluMivo, nomc 1U8,31>7,000 a<irfi6 be- 
ing granted within that period, or about 70 per cent, of the 
lotaL Tins waa the limu of i'aoiiic railway charters, 

Ab a result, in paJt, at Iwisi. of such munifiti^Miae, tb.9 secre- 
tary of the iDtericir oould annoimee that on June 30» ISSfi, the 
const nirtion (»f luiid-gnmt railways, mm roportedj equalled 17,724 
mi lea.' 
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The Development op the Land-Grant Question in Congress i 

1850-1870' 

1, Land Grants to States: 1850-63. .The passage of the Illi- 
nois Central land-grant bill did not break the way at once for 
Bimilar legislation. Numerous bills were introduced at th^ 
1850-51 session, there being at leaat eight in the Senate and 
nineteen in the House, but none of them passed. During these 
first few years between 1850 and 1856 there was considerable / 
disciission over the subject, and much objection to land-granta 
was made. It was not until 1856, at the first session of the 34th^ 
Congress, that effective opposition broke down. 

The opposition arguments were largely constitutional. Un- 
der this general idea of constitution sHty» however, were two,- 
groups: on the one hand, the southern strict-constnictionists ; 
on the other, the old states of the East, As one speaker put it: 
"There are two classes of objectors to this policy. The one 
fancies that the sovereignty of the states is infringed by the 
measurCf as a system of federal internal improvements. The 
second conceives that the sovereignty of the United States is in- 
vaded, unless the old states shall have donated to them an equal 
amount of land without any consideration whatever."* 

The attitude of this latter group is illustrated by Mr. Wash- 
hum (Me.) in making a plea for a land-grant to Maine for 
railway purposes." Re began by claiming it as her due in re- 
turn for the early cession of her lands, but proceeded to base 
his argument on grounds common to all the old states. The 
deeds of ceseion by Virginia and the others authorized no dis- 
tinction in favor of the new or land states; and it certainly 
could not exist where the lands had been acquired by conquest 
or purchase, by the blood and treasure of the old states. And 
he appealed to the justice and magnanimity of the new states, 
exclaiming, ''Gentlemen of the New States! give us something — 
enough to assure us of your good neighborhood — and you will 



^ 



*Cf. Sanborn, Caitff. Qranft of Land in Aid of Railifai/a, cbapB. YI. VII. 
'Ctmff. aiobe, 3851-G2. appoid.. p. 938. Mr, rrecraBn (Visa.). 
'tbta.^ p. SS9. 



a [15] 



16 



BULiiVnir or ivx umvecrhitt o^ wehconsik 



not only accurc the Uou'k sLarc of these liuads, but tbc strong- 
eat rclflticaj« of fnendbhip Lad £ratermty Ejetween all the states," 

The name lino of distinction, Iwlicd at from the other side, is 
ahowo hy Mr, Froomao (MissJ .' He ftfpoke as a member of the 
caniimlt«<i oa p,ublic Xanilti whoNo railway nj<ifuiureN the House 
had beeu refiiBiDj^ to adopt. He mamtaiuedT tirec^ that the lands 
originally ei?d«d to the federal government were to he used fat 
two diKiifitl viidft: U> }my ihv (mhlio dubl, uud to liiiild up new 
Atat^A; serand, that lands* a<^riiiired latpr from Spain, Prance, 
aiid Meiiin* WPi'p hy lli« ientm (jf treaty constrraled to the saiae 
[.■nrfiawc-Ai and. lastly, that granU '>f alteniate sections of pub- 
lic lAndtt to roilwaya would he entirely constitutional* and *'the 
surest mode of increasincr the public rcronuc* and encouraging 
the growth of new Kepubli^ian Klatcti in our public doumui/* 

BoJlwny loitd-^ant bills had hccD solidly supported by the 
nortliwcatcm GlJttc^ but Imd hvvn dtrfontcd Uirg<>ly by F^iuthern 
votOB— Virginia, the Carolinas, and GoorRia boiiiR a? solidly op- 
pcwed. The reprcs^ntativov of the old fttatcu held that such 
(TTsntfl wan? for the sole benf»fit of the new states and that Ihere- 
ri>rc* they weru udlhiuuI ioxd miconiiuiutioiifll, Bui Mr. Freeman 
licld thai this objection coiild nnt apply to hillw t.hoti hefnre tbo 
IffHiNc, fur Ihi'y rnnin^riiMl Huk* in a rhiiin of Jifltional roads 
with the object of eonnectinjf the n^w with the old. The new 
Htatea, said be, are but nurMirle^ pluited for the old. 

He summed njj the consideration rocciTcd by the federal (rov- 
ommcnt in return for land granta aa embracing (D the n^htf 
to transport the mails at hor own price, thna makinic the rai^ 
wayrt natinnui pwl-mmlr*; fj) th(* rii-'lit lo traiitiport military 
mipplicfi freft of ohanr*^, lhu« tnahiTifr tliom national military 
roada; (3) the enhanced value of the public lands in the vieinJtJT 
of tho roiidii. 

Typleal of the opposition of tw>iitbem eongrewTnen, referf^'d 
t» by ^^r Fn-*nimri. ar« the worda of Mr. Bayly (Va,),* fn di*- 
eiimiuE thi^ rr>n*lilutioiiftl pnw<*r of Congress over the public 
diimnin he atoutly maintaintril that thc^ '*new idi'a'** that Con- 
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LrflOBild prD]>eHj apjvropriata Und or roc>n«j for iutamal 
im^Ier tiv war power ws^ & subt^rfu^e and a 
p^rTersioQ of th« constitntiOD. lo r<rply to £b« itr^umenl tb&t ! 
lAud granu beoellted the government by ini^rBasin^ tti« naJ« of 
pxi])lic luids, he Bflid, tluU th*' ilkvimnd Tor linc-)] J.uidi was lim- 
ited bv lUa wants of the people for Qccup&tioD urtd iniltivd-tion, 
Hftad tbvt in tht long run no morr liit;d^ would be token up than 
^ere neceemry for the requiicmenta of our ciowing popuUtion. 
In & word, the cchoiiccd value idea iteemed fallacious to him. 

it is to be observed that tbere u an clemc^nt of truth m Mr. 
Bojlj'a iwctpnd contcDtioD, i£ we IaIec the m4Ltter from the ioag- 
time staDd point, 

Dijrinff tlie -?3rd Con^r^Bfi (18&l-5d) only ono Und-^tmt act 
paaa&d Cougrctt.^' At tJie hwt HceHfcon upphefttions tor grants 
10 som^ 5,000 milc« of road s^irregsting nearly 20,000,000 acred 
were preseDted, but down tlirowgh tlii» tiiuc thf opposition had 
he«n itutm^ onounh to keep such Mlla well in checb:. In 1S54, 
therfr waa somewhat of a pante whioh put n mtimectttry dainper 
on railway rnthiuiifu^ni. and in Decenilier of tbat year Ppe«ideat 
Pierce's annual meumf^ referrvd li> immcntnH b»jikriiptcies and 
put the question : ' ' Kv«n admittine tlit ntchl of Coi:g:rt'ss to be 
mi«|n»t3<matk, ia it quite clear that the proposed eraute would 
b« prodnc^re of good, and not evil?*' 

Bo0i»UDg in ISbG mxh ih{? dr^t neesicn of the ^Ui Corurrcae, 
hofwever, came a perfect flood. Tliflr^i wa* relatively little ob- 
jcctsoo OTt eonstitutioDal groTiiid«, though the repreae^itatives of 
ftoatbem states Uke Virginia and Kentucky Hpoke againut vari- 
oun hills a« Iwing for federnl internal improvement^ not oC 
Iiji1ii>r>a1 JrajHiriHuee. eti^: »iid mii^ i^ziti not but wimilrr at thi* 
diange. 

The reaaona for It are fairly clear. JuNt prior U> tht? criidx 
of 1857 railway conxtmetion wjia very rapid and many lines/ 
-were projected to the Weat. Between 1840 and 18fS0 a littls 
more thiia 20,000 milwi wrrc constructed, and of thia numljcr 
5.S91 milw; w^r^ added dnring the yeara 1854 and 1855— nearly 
6.000 mileal Naturally the ;>r«Aiuv fop land grants wfw great. 

The Illtnoiit Oentnl grant had proved profitable to the rail- 



"BmUiom^p.ttS, 



[17] 



18 



8CLLi£TIN or THU CfEIVGQSTtV OT WlBCOKflUf 



I wftyn cciiapcrnod nnd this, logether willi olher d<nialion»H now 
bes^u to he etTutrtivi? jis rntt-riiii; uc'dgrK. Wlint otiv KlnXn had 
received mtist be erAiitcd tho otiiers. 

Tiioufcli the Dciii(;cratfl wrrrt; in power aiict Pierce vru at tbe 
hclni yet the new stale clement had bccomo very strjuc, ojid, 
moreover, men trcre oomins to tcaIiei^ that no fcrcnt immedjuti^ 
profit u-nj^ to ba realised from the public domain. 

CouHidoraMtt omphuiA hu bvca Imil upon the oot-ruptioD £a^ 
tOF,'* and this <««m« jueti^bb. This v^os just th« tim^ when 
eorporatloDs were begitmJnif to luultiply and grow strong. 

/Gri&at quantities of k?!»M**rn fftpilsl llmvcil into wj'Jit<"n» rwilwHy 
di_>velopiiient& and pr^Miire wa>i broiijjfht tn li^ar on eastern con-- 
gn-mnrn, CaUitnLti, i^lny, loid Wrlwtrr were gouc, ntid tbn 
D(*w gt^u^riitioii of uooigreMtiiicii iloc« not §eeiu to havn Im<l'u an 
nuble-mindcd na tlie prcccdinic oik^, Chnrgrs rf corruption were 
frequent at tliia tunc. 

In ltt5ti scmip 14,55D.00{) aere« TP«re i^antwi to states for rail- 
vftjni; in 1867, 5,n9iC>00 ncros wor^ oddi^d— making a total of 
19,6TS,000 ju'r*w in rtiund uLiiiilM'.rs,^^ AInbrima, Floridn, Iowa. 
Louisiana, Mi^'higau, Minn^flota, Mississippi, and WisoODein were 
favorud utatiM, 

Th'^n cnnie the j^Hsih RaiIwhv hnilding wns i?hork*?d Th* 
uatii^u'ii Hurpluii revt*nii(* dinappi-ored and a deficit of over 
*27/lOa"00 arose in 185S. For flvo jears no land-grant bill 

plIKVll I'lkELgrrSH. 

Nor liiii the connection which undoobtedlj^ existed belueeu 
Innd-ern-nt -stimulated railwtv^r conMruction and the umit pasa 
unnoticed. Mr. Mason (Va.^ was forcibly imprcracd with the 
conviction that the rcvuluion resulted from "the improvident 
c<'s§ionft made of tho puhlio lards in tho immense northwest 
oountTy, for the building of speeulative railroadft. "" Soldiers' 



'■ r>nniilil*an, ri^h. Dumutit- iir STO. 

•*!talt im "ic rriniM uf iSJtT: Contcmiiornneam nonsreuloiu] mat«TlAl bouv 

m\t< In Ihrm/' mid conrltiilni Ib't Ui* ftrlj^hl duHliifn b v7»rEall:r OOprvfl^ 

not xVtii. A iit>Ji"jrlt> of fliffiD •!» poor «iiij f(nbJiin«*hf, , - . I h»« bfr 
fiDnr mu a 11>t vf ralli'uHtlt In ffrtmr ft>iirif<pri ^I div Rtat«*- Out ftt SCn of ttm 
on\T 10 u*kv uiy return lo thn vfoclilioLderH ; unJ 13S 4f Ibcn |Hf aoitlntf t* 
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bounty lands and others had been bought np by apecolatorB for 
from 80 to 90 cents an acre and then railway projects had been 
started to enhance the valne of the lajids — upon which en- 
hanced land value would largely depend the railways' credit. 

2. Land Grants to Corporations and States: 1862-72. When 
the generosity of Congress again began to flow^ a noticeable 
change appeared in the machinery. The grants began to be made * 
direct to railway corporations in 1862- The state continued to 
be used as an intermediary, but some of the largest grants were 
made to the ultimate recipients at once. This would seem to 
mark the all but complete downfall of constitutional objections 
on the score of state sovereignty or federal internal improve- 
ments. These roads, however, were to a considerable eitent eon- 
Btructed in the territories, concerning whose power to administer 
the grants there was doubt; and the bills did not pass without 
discussion over the rights of the states to regulate, tax, etc., 
some recognition of state sovereignty being found in many of 
the direct grants. 

According to Donaldson, the list of railway corporations re- 
ceiving grants is as follows:** 

Acres. ^ 

1862 Central Pacific 6,500,000 

1862 Central Branch Union Pacific 265,000 

1862 Kansas Pacific 6,000,000 

1862 Union Pacific 9,050,000 

1864 Burlington and Missouri B 2,441,000 

1864 Sioux City and Pacific 45,000 

1864 Northern Pacific 42,000,000 

1866 Oregon Branch, Central Pacific 2,127,000 

1866 Oregon and California 2,500,000 



tTiDH vtao bBve famlahed themmipv to build lh?m/' (Olttbe. lBOl-62. p, a480f.) 
The opinio? tbflt ibere vai a ^n^ml social caus? for tbe Bltuatlon bodh b«am« 
irldeflpread. Tn Addition (a tbfl Ahove HtBtemf^t by Ut- Maaon l^ worda ol 
SvnMor PHlmer may b« cited' 'Xlberal l«ffl«larioa and a apeoulatlTe vplrit 
amonff anr people led la ovtrbuJldlng and mlabQlldto;, and upon emer^g from 
the crtalB of 1S5T many railroada found Ui«mBelT« cmbHrraBied - . . " 
iOomit. Hec., IBSS-^a. p. 3470.) Some reallud tbat a rofluZt of this "mlflbnlld^ 
big" ind crlala wAi a cryatallzatlon of d«bt — t!fae fastenlnff upon eocfety of In- 
vnmunA flied ebargHr Uoreocer, from tbLs lime may be dat^ fbe be^lnnlns 
ol corporate cnncentr»tloii. illAd.) Th*ae tbloBi Sttmded tbe reorganlMtlon. 
^Pmh. nonulft, pp. 2T0-TS. 
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1866 AtlBstio ftiii] Pacific 22,672.000 

16Se Suulhcrn Pacific 5,260,000 

13(j6 St Joseph and Deciver City 170,956 

186S Denver Pacific 800,000 

lti70 OregOD Central 1,000,000 

1871 iJranoih Line Southem Poaifio 2,^00,000 

1871 TesM Pacific 13,000,000 

^ith the «xeeptinQ of tliB grant made to Kansas Cor the Atohi- 
m^ Topeka and Santa Fe in 1863 (2,995,000 Rents) all tbe 
gruuls in ^tules made affi^r 1862 wirre eilber small or were 
mai'i^/ j^mivwals uf earlii-r t^&nin. 

BxaBTB OP Wat 

Tw 1^32 a (ftn^ral Hphfof-w.iy wi was pfltwxl ;'* iind. in 1855, 
nuuLhi^r ai^t r-xlf^nding Uii* xtuae U> all rjf Hit* ptiUlii^ Itmda uf tb« 
United States. The opfrraticn of the«e laws appears to hav<t 
1)tcji !snliHruc-l.(t]'y, fnr in 1662 their provisiouH were extended 
for ft lorm o£ !ivc years.*^ 

Ib 1873 a hill sauting a general riirht of way throiufh tbe 
torriton^ piiased tbe Hoiine, but not tho Somite; and it wu 
not tili 1875 tbat such a biU lecanio law/' The oourts Lad iong 
dftddcd tlmt tl]« right of eminent domain did not lie In terr!* 
toneB and that Cnngres* miiKt act. This W to a multitude of 
Mpecial ac^ts and Congress was pestered with bills granting right! 
of way of various widths and including all sort* of allowances 
fnr MUtions, ^If.** 

Thereafter the niattero moAt dealt with under tloa head con* 
cvmvd nniprdmenla to Rsrlier right-of-wny w^is. rigUtiS of way 
thrcvch Tnilitaryand Indian re^errations* and ^me special acts. 

Turn End or thb Laitp-Giunt Policv 

AboQt 1870 the opposition to further land ifranta beaame so 
strong as to indit^ate the end of the policy^ Tn thfit year ths 



^Bmt «/ U. t>f W.. BfHn. aiKf P^l 8ti, S«H4». >tSJL7: npHnr. vol- L f. 
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[ouM Agn^cd to tttu rcNolutioQ, MUbmiLted by Mr, Holmon 
(Ifidj; ''Resolved^ That in the judgment of the Houso tho 
policy of grimtiug sLihEidies in public l&tidfl to railroftd and 
otlMr corporations ought to be discontjniiod ; Aod that every con- 
ajdcrution of public policy and equal jUGtii*e to the wbolu p«o< 
pl@ requires that tli« public laD<ls of the United Statea should 
be hrid for tbc Aicehisive purpnse of seciiriug hoiiif>-ct.i<)idit to 
arlual aettlera uoder the bome^l^fiil and pre-emption \n\v», sub- 
ject to n-jutoiinhic nppropriHtirin f>f kiicIi l/uidn for th<^ purpose 
oi education, "*• And !jut a little later Mr, Garfield (0.), in 
vpcnkiii^ on thr U«r- ^r^^^t Uiui ^r^im. r:irlaiiir<i his Mii>porl in 
thcaw word«! •'! fully sharf^ In the (toocral sentiment of the 
country, that we oo^ht to put a »pL*edy &Dd effective eud to the 
poli^ of Kmntmg public laniU to railway corporation »/' hut 
joBtJOft to ih^ South dietate4 ihis one.'"^ 

In I8€8 009 plank in tha DnmocrnUc platfonn wa« a pronun- 
dam«oio to the effect that "when grams of public hrnda may 
Im allowed, neenHnry for th<i nnritnraicrmtint of important pub- 
lic improvMoeulx Uie protfefHiw of thft sal* of «ueh lands, and 
not Uir Inndn themseUvs should lie applied," Ilot.h Rcpuhlicau 
and DciiL«cratit pa!'li«« in 1872 awirled that they we.rtf opp<ised 
to further land srantA. 

Diacuaaiiou on htUa of tho time reflects tlie aamfi sentiment.'^ 
Tho prcrailioff idea itecnu to he bontility to "corporate monop- 1 
oly" on tho one h&nd, and solioitude for selllera or homeffteadors ' 
QD tbo otboT. Thia i« well illustrated in tho dehnt<f on extend- 
ing time to the St Croix and Baylleld Ttruilroad. It waa reff*rred 
to ai ft sirindllng a>-Ktem. by vrhEeh the public tanda of the gov- 
amcn^nt hiul been piven away ti> ci>rporutJom refnirtlln^t of 
pn^ijjr &iiU'n'Hl. A 4M)ri'rJe nf speculators waa building large 
pmotc fortunes ot the eippufte of the people, Tho lands held 
in truBt for the people should not he piveu to soulless titttl he^irt- 
hm corporations. The Uousc refused to jyaxs the meBfiUie, in 
the fa^e of frreat prcAaure, by a vote of 102 to 84** At the j 
1870-71 Bcnion nt icost eighteen land-ftrnnt biUa were brought 



<*Ca0, oiti««. xne^jo, D. toes. 

^ma.. ISTO'TI. p. 14M, 

"Am « p, «Mtf., i«Te-n. w. n4S: 20» too, tppmC., p. to. 
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up in the House and not discussed or passed, and besides these 
there is a list of forty-one bills whieh were only couuidered to 
the extent that the committee of reference was discharged. 

One sees here the working of the Granger spirit,^' and the re- 
action against the PaciSc railways.^* It had come to be felt 
that land grants had been excessive if not unnecessary. As the 
country grew in wealth and population^ the opinion came to be 
frequently expressed that private enterprise would alone supply 
all needful railroads. 

Extensions of time were still made^ but partly in the interert 
of settlers who had taken up the even-numbered sections along 
railway lines at $2.50 an acre and who might be supposed to 
suffer if the railway were not constructed. In using this argu- 
ment the railways, of course^ assumed that the grant was neces- 
sary to the completion of their lines.'* 



" See below, p. 240 ff. 
■■Below, p, ai t. 

» For ftiii div^uHHlon fdvlns a ^od mslEht Lnto tbe land-gnnt edtUKtlon at thli 
time B« debite In tbe Otobf, 1871-72, p. 1274, «tC.p on &. Bill no. 1274. 
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CHAPTER III 
LAND GRANTS: 1850-1887 (Contmned) 

The Mo^'ement to Forpett Land Grantb: 1870-1887 

Almost as soon ss the land-graot movemeiit was checked a de- 
mand for the forfeiture of grants already made sprang up. In 
many cases the railway would be unable to live up to the coH' 
ditions of the grant, generally the time requirement^ and it was' 
demanded that in such cases the lands be thrown open to set- 
tlement. In 1870, for example, there was a bill to forfeit cer- 
tain lands granted to the Placerville and Sacramento Valley 
Railroad;" and a grant to Louisiana for the New Orleans, Opel- 
ousas and Great Western was actually revoked.' 

The early discussions and this forfeiture had assumed that 
when the conditions of the grant were not complied with the 
land reverted to the grantor. But in 1874 came a decision by 
the supreme court which overturned this idea and was of fun- 
damental significance in all the later land-grant history. This 
decision was in the case of Schulenburg vs. Harriman." The 
facts are these. In 1856 Congress granted lands to Wisconsin 
for a railway/ and in 1864 enlarged the grant and extended the 
time. No construction was carried out and the time expired, 
yet in 1874 no steps had been taken to forfeit the grant. The 
plaintiff in the suit was in possession of the lands and had cat 
a quantity of lumber. This a representative of the state seized 
and the suit was brought to recover it, the question being did 
the state possess the landf Plaintiff maintained that the grant 
was not rn praesenii: that the state only received a permissive 



■ Contf- Globe. ISTO-Tl. p. 2M. PsHSpd tbe HoQHe. 
^Stalitet at Large, ie;22T. 

> 21 Watiace, 44. 

> Abotc, p. la 
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right to dispose of tbe Laii<le on cf^rtaio conditioDs. It was cod- 
tended timf tlie lasnia rei/ertcd to thn i^mriciiiincriitH ^ipon failure 
to comply with thes@ GODdJtiotis. &nd th&l Ihia was id atroord 
wfith public policy in lUat Congreaa sliould cot be required to 
iitjt tmvh t'rmp in oni«r U> secure forfeiture. Public granta are 
to be tfiLrictly uouKtrueX 

Ip d<7fituw it WHJ§ »rjfued tliat thu provixiiin of the grant con- 
Cfimioy revcraum merely (kfiued tlie tondJtioos under which for- 
fciture might be declared and that the lAnds were not fijrfeited 
until Coci^reva so d«dared. ^Iran^-hile title remained id the 
fltatc ntjd she eould not dispose of the Unde until the road waa 
completed. 

The court upheld thi* view of tho cmc. Tho grunt was held 
to be irt prarsotti. immediafol>' Iransferring title, although sub- 
toqiicnt prooKjding* might hv net^-^ssnty l.t> givn proeiHioa to that 
tillw im<i attapti it In sp^iflc tr/ipta. A proviKion that all 1«ndii 
rmimiuiuv unMiiIrl nftpr trii years should revert iu th« ITuilcd 
StJitt* if the road witp uncoTfi|)lHiHi. whh a "rondiiioii Mihsc- 
quent." No one could take adrautair* of a condition mbtte- 
qucnt in .lu^h n cane hut the grnntor or hii* hnra or aucceafWtra, 
and if they did not sec fit to aaaort their n^hta tho title re- 
mained unimpaired in the Rrontw, Moroor^r, if the grant were 
ft public one, the reaerved riprht of the (rraolor for breach of 
condition must he pfwitivfily niucrted by judit-ial proeeeding or 
IflglKlfttivB ^aatment. 

In 187fi an JH't wxi* pssspd whi*^h forft-iUil i?LM"l«in railway 
landx in Kani^aii to thp ITnilpd Statea* Tn lft6!l lamlK hml Iw^n 
granliMl in KatitMH for it rwid froui Li*avwiworlh soutli to the 
Rtnte hdiindflry, the road to hr eiimplfited in ten yi'-nm. It had 
only boen eouatruct*d as far as Ljiwrence. however, and there 
w<w A desire to have the interior department deelar*? tbe grant 
forfeited- Uut that d(*parlnn^i* oilod thr ahovj> dr^t^iriion a^^inst 
»ueh aetion, holding that where a errant t>f land wan rosde for 
any partieular purpose and tbe eonditions of the law were not 
Mmpliod with, the mivemmrni miish repnssrwi itsplf of {'ontm! 
over the land before it wmld he opened to entiy and settlement. 



•Canff. ate., IftlS-TA, jl 1418, 
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Tbia eaold odIj bd done bj aot of Coogrcfie* acd hence a biU 
«•» tntrodaccd (or that piirpijso- 

lo disctusing the bill, & d^ir« was showB by some to pass a 
g4fo<<f«l Ifttv of forfeiture for thn tnarty railwftjn whioh Iiftd not 
lived op to the stipnlatioDs of th«ir grants. The House, hew- 
vrrr, vctM DCit madj for hucIi ni^tiou. It waa objoctf^ thiti ^nint* 
Tari«d greatly in nature and that forfeiture would be bar«h In 
aoiDc nttCM. 

Aa amended by the Senate the btU aimply provided that all 
liuidx ETAnled for this company, and which had not been 
patented under the fn'ant nr>r earned by the completion of the 
road *Jj">n3d br declared forfeited nnd open f^r entry. 

Prom thia time on hilts for forf«itaro w^re n*(ru!itr, and nn- 
RHirom long n^porta on the Nubj4^ct iiidlie«te ita importance and 
donbtfolneaB. 

In laia tht^e vaa a bill in Ihp Httuim whit-.h propcuuid to ra- 
atocv to tbi^ pLibltr' {hjiiiaii! all lauiU |:rautv^d to Htu^tva am] cur- 
poratitiDH fiw: milwJty* nlil^h wiri.t fiirff.ritwi thmn^h failure to 
ftilJlU tile conditiona of the flrrant.' The uuminlttAi? on imblio 
land.-i rcportcfl that nearly 10Q,OOO.OOl> ncrea would be restored 
if the bill wore paaaed/ A larire portion of tlieac trnuita had 
been witbdmini from entry for over twenty years! They wore 
Md by corporations, whieh were, iu many caacs, mere tkelo- 
tooa, — *^rLn|^" niting the landx na the hoain of errxlit "&t tho 
gmeral expense of the oountry and of innocent purchasers of 
tbeir irortblcaa itoek/' An imm^diatA remedy was d^ninndod^* 

AKsin, in IWVl^ h hill having speolal reference to Pacific rail- 
wny^ wax rrpurt^'t! hy lh« I'ninmitlw t>n PacIRn rnilrnndK* The 
mminittoe. while belle^nn^ the laud-grant poliey had lieen just1< 
fied, aUte<l that puUic opinion had htvn otitraffcd hy fTinniioaji 
and annf^esaary (rrants of public lajida equal \t> pnneipalitiea 
and empirca of the old world The bill proposed lo forfeit all 
]&D<b not ODm«d by eonatmction. thu« rentorinff ICB.IiOCOOO 
4er«8 ftceordiDg \<t the committee's report. Further aid woa 
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to lie tfivvru ID tiir aJiapr of UiAua. Tht isotrmiittee maiiitaiitcJ 
IJial tlie Nortlicni Pacific grant should at (jice be forfftitcA 

Tbu muvctnctit for forfeiture rcucbed its Lcight in 16*4. Bilb 
aod reporU ^cre bumeroucu All the political parties d^Muanded 
i'orfviturc. The National and Auti Monopoly parties had strong, 
direct plonlu. The Kupiiblicvans ' waa ool so dear, reading us 
follows; "Wc dciDimd of Congress the epeedy forfeiture of 
all land gnuLts whir>h have lapsed by reason of Don-compliance 
with aou of inc-^rporstion, in all casos wher« there has lutun 
DO attempt in good failh to peiform the conditions of said 
^nuitK.** Ill thii^ yenr Ibt? act of 18Q& grniiting lanOs tr> thtt 
Irtiij Mininlitiii kjiilniiu! ^ns rL'jH^aled. unci fruMi thm lime tta 
tbere were inauy furfiiiturnH. 

Perhaps it may not be aniias to briefly outline one or two 
QontcinpciraneouB ctoifs of loittbgrant atlmiuifltratioti which come 
to liirht in the rci;]ort^ auU which wiU illustrate some of the 
abUtfCA whiL-h kn] to demamls for forfmtun^ Tho pattsage of a 
bill to forfeit lands granted to tho Oirard and Mobile Railroad 
Company in Alabimm wun- dcmHrided on l)if foihiwini^ grouniU ■/" 
Th« grant itofl mado in 1856, on condition tbnt the road should 
be completed In ton years. The road was located tu 185S uad 
snmr 55 tailrs w*»n* ronip!(it,ed Ix'fnr** Ibp war; thpn in l^W a 
few miles wera btiUU but ui 1870 the rond wns only 84 ideIpji 
long. [Tp if> 18(51 « hirge part cf the gtwnt wns certified to 
Abbania. though no official record of completion was foimd; but 
appftTcntty none was certified to the railroad company nor nsed 
for the purpose of the rood. After the war the company »eonu 
to hove token tl f-^r granted that the grjinl lind Uipacd and to 
have forgotten all about it. 

At this point, one Abraham Edwards, r^glstr^ir of Ihi- land 
offit't* at Montgomery, eMme upon the st'enp. Knowing nf the 
jraot be madff a pontmet with the company by which he waa to 
receive 10 per cent, of al) lands be might ^t i!or it, nnd on?- 
t«iith of the lands which had been certified to the nlate — but 
not to the company — was forthwith conveyed to him. Kdwardu 
was also tJ get 5 per cent, for additional lands. AJtocetlier ht? 
and hia associiitcrt received over liti,000 ncrcs for mano^ng what 
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WAd regarded «s a «te&l, which item vaa «ani«d on tlx« boolca of 
till) oompiuiy lU 'Mo pAymcnt of H<irvicc4 tg conuQiwionere nad 
agents m s^lMiUng lands and obtaining oertitio&tefi for siuu«," 

Urvat tncU of bind w«ro di^pOttcd of liy Chv oompiuiy to «pcc- 
ulaton At from t\\^ to tec cents per acre, a quit^tnini deed 
hiding inv^n. 

N(m' JutM Kliould gfi iftilh riiflilii and w< n land-eniiil ro?u1 
tbn Qirnrd and Mobile l>ee&n)e aubjwt Ui lanv rr^iiuiring the 
free uao of ita road for trocps, discounts en mail scrvio?, etc. in- 
rolvint; a low of f3£)«0]4. Wlicreupi-n it ddmittrd the bind 
ferant was inralid, oakod to bo released from the status of ^ 
Innd'grsnt road, and offered to ref»ay purcJiaHcr^ of tlie ItLndft. 
Tbe fryinir pan of eenxnro and forfeituro was prafen^d to tho 
fire o£ pecuniar^' loss. 

!ti thfl aanj« y^ar vr'ith tlie AhbninH Rmnt, &rt<;Tiigftn reeeired 
landa for eertaln railways. The doofltlon waa duly aoeepted 
Mud confinn(*d uprm iW Marqij(»I!.n und Stat*? Line and Ontona- 
gon and Stale Line eoTiipaniea.'^ There were several conBuHda- 
tbn^ flnrt with thr- St, Pintl nnd F<)ml iJu Ime, then with the 
Cbie»4^ and NorlliMtailt'ni- In ]8G2 Ibe Maniut-lti" ^ruiil, ww* 
declared forfciled by the staters boord «f control and bestowed 
upon the PeninauJar Coinpauy. the Northwentrm connentinff, 
and o dian^c in route wm a<itbori«(^<l, Diit for fourt^^n years 
no eonslruetion was carried out. In 1867 and 1868 tlie ^ver- 
BOP of MiehtifAn o^^rlifiod tlu- ffrnnt back to tho government, oa 
he supposod; aud ibe E|^vvrniut'[it sold lat^ quantities tty set- 
tlen. It turned '^itt ihnt tlio Ontonjigon part had nr»t b«Qn 
eertified bade. and. — shelleriDg behtud the Sr^hulenburg vs. ETar- 
riiaaa dacinion — in li^t^O thf> Ontonjigikn und Brul^ Kiver Co. 
vtUM formed with the purpose of "grabbing" the lands. Tho 
iKinrr] nf rimln>l uml llir ulalp Irt^istnliin* tJirn ftirfpifpd the 
grmil of the Outouatfon and State Line. beHlowirig it njHiti thi< 
new compaoy. One condition made wan that at least 20 
miles lie constructed by Auirnst, 1892. The 20 milea wore 
cheaply and imperfectly eOnMmrtcd, no tr^iinn hcinir nm save 
over 12 mil«a of trftdc. Logs and bnuh wero used to make cm- 
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hankmvntM niul ovco ic€ aod sncw were used to level up the 
titfftJ' The compai]/ tben eelecled the appropriate tiumbtr of 
Mctiob«, Dot cotcrminoasiy, but toward the southern extremity 
of its fficottd line where the land vaa improved and iron vba 
found. This it claimed as ita right undor tbo proviftionsi of tbo 
law euthori^ing tt to select "withtu any 20 <!ontinaotis miles of 
K&id road ns ongiuatly located." 

The company resisted forfeiture on the ground that the laads 
had boen conferred apou them, certilied by the legialeiure, the 
20 niilefi constmr^ted and the Iniids selerted, nil before any ao- 
tiuii Lj forfeit. The Hoase tonmjittee reported ^n favor of 
forfeiture, but isueh action was Dot carried out iiDtil 1689, when 
t■ulle:vc^s finally forfeited the erant.*' 

Ax least two large giants were revoked in 1885,— that to tho 
TexfiA Pacific,'* and one to a railway from Portland to Astoria 
and McMinnvilJc,"^ These forfeitures applied to landa adja- 
oent to uncompleted parta of the road. 

lo the following year all latuls along imeomplctod portion* of 
the Attantie and Paeiti<> were restored to the public domain, but 
in this case the right of way wns not forfeited.'* And almosit 
at the same time several grants to Alabama, MiBEdflsippi, and 
TiOuiKiann wnre ri*vukrd, the pcirtiomi iidjacent to completed rail- 
ways being eicepted.^" 

In the last year of our period parts of the gnint to the Naw 
OrlptiriK, Haton E*iiigp hnd Vii?k.slnir|r^' wrn- dei-larwl forfeited; 
but, above allt an act to provide for the adjtutmeDt of all con- 
f^resBional land frranta to railways and for forfeiticg imramod 
landK wfttf pajtftcd.*" By thiw comprehensive law tlio secretary 
of the interior was authorised and directed to take immediate 
steps iiy adjust all land grants in aeeordauce with supreme eourt 
decisions. All patents emrmeonsly i^mjed were to bo oanoelled 
And the title restored to the United States. 

Thi» did not mean generHl forfeitnr^t that did not come untiT 
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1890. U uras, bowever, tui jniporUml ftl«{i toward aetlUiig tbe 
laDd-irraat problem. Complaint over tbc nrrcBt bodies of Jand 
viibdrawu imm entry It^u already been noted. Early in the 
history of land fCTttnts tbc ulterior dcpartmcrtt adopted tbc pol' 
\ey of wiUidroiu'inf- idi the liuidc, mdudiEif; thotju vUhin tbe 
tadfiBUUty limita, h» scton ta a map of tbo Lino was tiled, and 
virtuAUy Itoldjiig llwm until the mklwiLyr^ IViurid it touveiiiejit 
to Mloct thoir bintU'^ Tlif^r^ M-t^ms Eo hnve lieen do express 
atitborit;^ for the prac^tice bat pret^^dent and ttie foree of <JtU- 
tLiiR. TbiH fanirrni Ibtt rnilwajr i)V<*r the settler junl i^iised much 
i-rilJceuji. BIIIh hVEv Jrkti^iii^ to restore laudA held within 
incIcmttUy limitai, oad »ttnh n:!JttoratK)n was no object of the geai- 
eral «ct i>f 1887. 

TnB H0IIE8T£AD PoUC7 AKI> R^ULWAT LaKI> OtJ^NTS 

Sown through 1350 thore vnm do considombte conflict bo- 
tv^n the bomcBtead idea and the policy of aiding ralln^ays by 
Isud grsntft.'* Aii^r tb9 Civil W*r, hnwcvnr, certain develop-, 
nienta So tU« operation of eaeh policy bronfrbt them mere and 
tnoiy in conflif^t; and in the F»nd thp intf^rpHU of swUlen; imder 
hunieiittuil vr prrvmj>tiori Ihwh wan a I'bjiif fa^lur in bringing 
tJj<T lAnd'ifmnt epocli to a cIohc, 

The re:flfti>u» an? umtiiri'ouh. Pur one tliiu^r ^^^ Krowmg hos- 
tility to corporate actirity ivhich culminated in the Granflcr 
MoTyiik<;nL iut'^uaified an apparent conflkt. and the opcrationa 
of tho railway cotDp&niee wore in mjuiy caaca so fraiKlnlcnt and 
CT«rbdartng that & rttt oondict existed. *'3teak" and "i^raba" 
cftine DonnaJly to be a8A>ooiAl4>d ^ith fnnd K^'^'il'^ '^^'^^ apt-Tn- 
tic»nfi of "fipecnlatora" had the aame tendency, Ag;ain, at the 
elon of the wiu*. the d^iuimd for lands — to give t<i the Koldiftrs — 
WM gnatly fnereaaed. Thwe thinjts, coupled with the growing 
rr«linttii)n tliat land gninU were no longer econnmmnlTy deflir* 
«Lle. wrought tbe ch&n^" 
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From eiriy timva then- w*a friclino Wlweeu llm rnUw»yrt juid 
wttkm, actuAl or pnmpcctivc, ^thio tLc iinnt« of lands with- 
drawn for the railwa>s. Naturall>' euoui^h wLen Uicac hu^e 
I tliccw of public domain were wiHidmwn Uicy were not fonnd 
tcuautlcfia aud coqIIkiIs hxose over titk; and the situation vra» 
iimdi: tiuiiT diflitJiU by cortain rulinge of th(» interior d«part< 

Ai'r^onlinglj wt:^ find a hottt of meinoriuls Jind bilh 'rf Um fft[< 
lowing tenor : to relieve liomesieadera who&e cenifleaieB had been 
(.'iirK-i.-Ucd hy tht guvi^rument Ik^cuusc of vonAietN vhh l&nd 
k'raiiT<4 to vHi'ioiis railwayn;" ti> ctirifirm titles lo l»ona flde home* 
wifjicb*]-* wlifisT* rijfhls I'millirl with tb<* dniiiiK nf milwny nnm- 
panieB:'* leiriHlalKia relieving settlers upon whom the Imitl 
department had wrvr^d notice that nnlfrsn an ndditionnl $1-25 
per acre wa* paid their eolriea witbiu the liniita of railwaj" 
ffranbi wnild Lit- ^fincollccl ;*^ to ^nint udditioniil rights to home* 
elGfld ecttiers on public lands within radrcad grants;-' to roduco 
tbt prifiti of Kuuh IuuiIa,-' and the Like. Sudi measures wore 
dimeroUR to the end nf the period. 

In KOiin* ea»*ua thj> bonn-KUaders improved their holdings with 
the railway's consent; then there would he a change in nao- 
Hgrmvnt and the settlers' titles would be d^feat^ In the 
ei-inrth.^' Airl in riHiiy lEiuhuiri^K hiinh individnsiln wonld a^Ule 
with all nsaurancR fnim thw railway romp/ojj' fur which the 
larjdti were >4ithdrawn lliat they would not be distnrbcd pend- 
int^ Ihc pMtenfiiig of l.be land and that then they ahouhl have 
the pnvih?t'* of purohftsiog fin*t h tln^n, in th<* tinnl nHjn.stmf^nt 
and loontif^n of tho irrant or in case of forfoiturc, larfpe bodi<i3 
of land wonid be refttot^d to the pnblie domain and the acttlere 
upon them fnd Ibpy had no till*^." 



"If, p., ST. Uinc^ :aT£-T4H no. S4S. 

^n\d., p. saa. 

" K. ff.. IT. AfiiK, 1B83-en. PA, lOSD, 



[30] 



UANET— A COKG&£8SIOE<AL OtE^TOUl OF BAILWATS 



31 



To meet Uic«o MUi Kimilbr dit1i<!ulties, CcngrcHW pjiMed several 
acU b«moen IbW and lt>S7 vrUi«U miut brielly be noted Id 
1875 ft House bill for Ihu rolicf uf ntltWri on Uudji witbiu rail- 
Ttjud limiU IwnHmi? n Uw,*^ It r-tiJiiTl.i^ thiit, in iJitf AiljuHtirie.iit 
at kU mlw»jr laiicj t^raiits^ if aiiy \nmh weie fouud iu tbe po»- 
MmvioD «f ftcUuU wU.Irn* whww irntritw Jjftd lM?cn nllnwird >ulwc- 
<jaeuUy to tJi« time ot irliicli, b.v the luliui^ of the laud ofBce^ 
iht right of tbe railway nttuchcd, the rAjIwoys mifflit rclitiquisb 
auch landrt uuJ lake otiiom m hoii tbfrcof. Tbe entnon vf the 
filinpa i»f thr sai-ttlers iintfht ht? pL-rfv^Unl willi v(.imi)ktt' tilk- a^ 
though nci (rnuit liiid N^otl mnJo. Tho net wdh not to bo con< 
^rufd an oonflrmmg anj' d^'^i'^icn i>f the intetior d^partnicDt. 

Tht^n iTi 1ST8, ns th« n'vtilt cvf ii long and nuul int'Toding 
debate." eirniQ an act Ii> confirm preemption aud homeHtc'nd en* 
(rit'X i*r iMihlii" Umix wJlhin Ihi* liinil* of niilwHy Knitifs" Thin 
act via aimed al two ^diief erila: flirst. early MBLtlrr>4 on lajida 
lalw irranted to rajlvnysi, vrhm fhry dcjdwd tr> rhanerc, could 
fiot traDsmit a valid title. l>ul tecbuically **aW:dou*d" their 
bnda; accoud, by dcci^ior of Ihc ftcrcttiry of the interior, as 
aooa aa a land-Krani raiJway resolved upon a certain route* title 
iram«<luitHy j>aa$^ to it withorit pat^intin^ or local notiec, eo 
that many an unviiting hojrK'^tc-adcr found he had taken up 
land* which vrcrc already withdrAHn. 

The chief featnre of the bill was ita first aeetioa whic*b oon- 
firni«l i<tilni!M made witlnn railway ttmnU bpforo the milways 
DOtSllcd the to^ral land ofSces that the lands were withdrawn. 
In iirKiiEDt; frir (hi* mrnniirp, if wres injiintnErv-H fhcit bf-mputpiul 
and prF^jiiptioD laura vivxt geoeral. while Umd-j^raut acrls were 
jqx^ial; mid tiuit, for Ihr hartnoniotin opirrntinn nf tbo^ tr-'U^ril 
and B|>ecia] Uira relating aa they did tc> th?r wrae subject, it waa 
iweenary that tho central lnw« vhonld be fully opcrAttvc until 
Uie de&ite iKundaHea within which the special Iowa were oper- 
fltivr had b**eD bnally dnt-'^miincd. By a !nt<' niEirfr of Secre- 
tary^ Delano, bowcrer. tbe idea had been enfi^roed that the ri^ht 
of a raUway e':ciTtpany could attach to tlio landv while they wore 
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9(til] imbjeot to homoUnd entry, ^'ifftioriiiff the fnct that the 
rnilroad graDts require the Ifln^ to bo withdrawa from market 
utvtr Ihu TAilrciiuL compuniCH have iilcd tlicir mnptt," loid £h&t 
such withdrawal muet be tto Qret official Eogre^ation of the 
grant. Thu« boards of dirtctorc, Siting privately in dittont 
cItJM, bad poiFor to locate the f^m^ral limits from within ^^eh 
t!i<"ir BrnriU iivniM hi* ink'U j*nd ^<» to /n-nintp TirJi' to iW liHiniTi 

of wttlfffB. 

Il wan ii5M?rtiJfl Uiat llns milrcwls iiaeil dilhlor^v U«li<% v/vnv* 

HDfitAcd to take the conveyance of tbc land from the irovtnimeDt, 
bopiuv' tlua to obtain poBMBabn by iin ''abAiid;)TtiiK;rit"'And 
incid^DtaJly to cacapo state toJi&tipii thf^ while. 
^ Tic ooupU coulti not be weorted lo; for the settlers, not hav- 
ing titl^, couM not brinjf sail. 

j\galn«t such ai^^jiufnt no verj' strong rebuttul was niade^ th« 
c*)nt*>nt".>n uf tb* npRiitiv^ largely consisting in the plea that 
thirt wati u Ktibji'ct for ibu jiidiiMary. C^ne is i^rnincled bow 
vfttfti that pica bas bpon set u{t against reform — thougb we 
would not uvi'rtook il* valuK nv a i^oriH«rvalive force.) 

Thr bill pAflscd by larijc majorities, the vole in the Senate 
standing 44 to 9 in its favor." 

l^he next important lc«fislation om tbia general topic came in 
1880 wht'n i^t'ttlen on rL*fttorc^d huids who bud made improve- 
merits in good fnitb were authoriaod to retain their boldinirs by 
payins $2.50 per aore." 

Anothor type of law waa an art for the relief of settlerg and 
pureba^ore of laodi en the public domain in Nebraska and Kan* 
sns, wbicb wac pnswd in 1887 •* Laada alrendy settled bad been 
irraiited to tlip D<uvr-r and St. Joseph railway whopp tiUt- wb« 
dwpidod by tbp courts In be the btltpr A bill was then paiMpd 
by Ibe Hous? to return tn thr* wcU.ffrK $1 2'* an acre as tbe pnw 
they liad paid. In the Souate this amount waa raised to $3.50 
with thi* id^a of povpring (br inlrrrst. on thr i^1.!i5, Bjsid^H Ibo 
settlors had paid toxea and could not recover for them* the lands 
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in many caaea being held by third parties. The lands had been 
patented **at a time vhen government relations to railroad 
grants were little understood," 

The bill finally passed with the Senate amendment, and $250,- 
000 was appropriated for the payments involved."' 

In this same year the act already referred to which pro- 
vided for an adjustment of all land grants, contained important 
provisions concerning settlers. It provided that the entriea of 
bona fide settlers which had been erroneously cancelled on ac* 
count of any railway grant or the withdrawal of lands from 
market might be perfected; and, further, it authorized that 
en-oneonsly issued lands, bought in good faith by settlers, might 
be patented to them, the railways to pay the purchase money 
to the government. 

The period ending in 1887 closed, then, with an act to bring 
about the immediate adjustment of land grants ^ to cancel over- 
issued patents, etc.; and three years later all unearned grants 
were forfeited. At about the same time various acts were 
passed to protect homestead and preemption settlers and insure 
their interests. 

Meanwhile, it must not bo thought that all grants were made 
without considerations in the nature of services to be rendered 
in return. Though, as will appear in the next chapter, such 
stipulations were not entirely clear, tht^y were made, and nat- 
urally their enforcement beeame a problem after the reaction 
from the land-grant policy set in. 
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CHAPTER IV 



THE PATK OP THE 'FREE FROM ANY TOLL" CLAUSE 



An entire chapter might ba devoted to the a.ttempta made hy 
the ^vc^mment to get a direct return for Jiuid ^runtN through 
making and eDfor^^ing Btipulations o»>ncorDttig the transportation 
of trutips, mutls, etc. In Iho very oarly griuiui for cujialx it 
was cualomar/ to Josert a proviaiou to the efft^ut that tiie eanal 
khouM '"ht^ and forever rornaiD, il piiMie bighwuy"' for thfr ii3w 
of the (ioverujfleut, '*free froi:j nny UiW or utlier charge whAtevftP, 
for ony property of the United States, or pfitsotift in their 
•ervicv."' When the railvray came the same provision waa 
made. The lllinoia Central in'aot fitipniated: "jVud th^ said 
railrotul . . . shnll h^ anct rrmnin a public highway for the 
use of tiic ffovcmniint of the United 8tntej», fre*? fiv>m toll or 
other eharpy upon the transportation of any property or troopB 
of the United State*i,"' Later i^ratitx to the »tJiteK for railways 
cimiatnnl pnir-ti<*a[ly id(*ntii*al provi«uHii«, ^oimrtiintv; sjH'eifyiiig 
''nil *olls." 

D'lwn to tie time of tlie Civil War «o queKtioii api»*ni-s to 
have tii^i'ii raiw*d except eorn'rruing mall trannportntton.^ Pol- 
towing Ihat time the Qticstion of enforcing these provlaiona came 
up aod v^aa a»ritated thrciUfchont the next twenty yc^arM. 

DiirinK the wjir it beeame a very important matter to the rail- 
ways. To transport frei- of i-harso the ffrraT trnffie in troop* and 
Kupplii^B whhh then srofic would have meant considerable saeriiloe. 
In 1S61 the seereiary of u'ar made the following Ktattmenl to 
thn pr™ldp-nt nf the lllinoi* Central : "It has been deeided by 
thia department that iJ^tf el«iiKe in your nhartxr ^v^ a clear 
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■«f^vln «f Larpe. ^ ' IHO. ». i. 

■C<H4iv, p. HOT. Tb'.- lo&I^P w#re la lie lr«nii]firtM At fOch f)r|« V COwptW 
iBiplLl c1lr«tf^ |b« imlEEHiitttt OAi^rfll DwanvliUt <lD(nrnln1nj| U. 
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right to . . , Ihe nae of your roadway, wHbout ccwiiponBS- 
lion , , . Ab ft jirop^?r t-umpeuwHtiou for motive pcwnr, cnrn, 
and sdl otbpr fni^ilttiH irr-ldi^TLt tii LrhitHporlailitm, two ceaUt per 
mi!c irill be ftllowKi for puscngcr travel, Hubjcct to a diiwoimt 
of tliirty-tlirce utd u, tlunl per c<mt> as dut- to iEOT«nimont for 
diartcr privil«^w," A renaoiuiblo charge for freight would bo 
iillow«d, Kubjcct tr) a KirnlUir d:EiCOUut. 

In 1665 tho trmtUr of «xACftiiig froo trAQsporUli<Ji] wikv 
agitated in CoEgress;' but no action waa taken and a^ttlemeots 
iiunliniifsl to he madp <in the abovp baNiK for nwiHy a dpcndf^ 
The cbief reaaon for thU ooura*? wtu the feeling Hut tlie various 
tand-irrarir railway*, exi^epl lb& TUinnis Onlrnl. wi;iild br tvink* 
rapt«d by r#<iuirm«: ft** iraaHiiorlatiun, 

But ill 18t>G tht land-frTftnt acta began to specify in more 
definite Urms the froo transportation of govi^mmcnt property, 

Tlunga came to u ttvtitt la Llic Hcvoutiu^. In 1H74 Ccmgroea 
detemun^l to irnforco tli? Inw lu it imdorgtood it, and an act 
was passed which deelared that no part of the army appropna- 
tioD vhould be paid *^to any railn^^ company for the traiiapor- 
tatioD of any property or troop* of the United Stales over any 
mIriHu] ivbH-h ^ . van roTHl.nirfi?d by the t<it\ of n (rratiL 

of pubtte land, on the L'Widilion Ihal Kui.-h raili'oail hlioold be k 
publie bigbwiiy for tbe nm of ibe Ooveiniui^nt iif the tlnitecl 
Stat^, free from loll or Mivr chrtrec, or upon any utlicr rondi- 
tioaa for tb^ utie nf siich road for Mtch transportation.^' nor vrBft 
any allowantto to b^ made for tho iransfiortalicn of army ot!Bo$r» 
on dnty.* Tli* lan^ anih'>riEed MuiU to rccov^^r payment «o witb- 
bcM- Tit* n^xt ynir a d«*ilf-trn(*y appropriatifin aH eimlainod a 
aiiniTar pniviHiikn. nuly it was not to apply ilurirjg tbe current 
year, and not at all to mads oono^niiiig wbicU tbe Bote fy^ndiliou 
was Ibflt tbcy nhould not ohargt thfi gov1^mnlcnt highrr ratos than 
they did individQah, 

Tbeac lawit vere put to the tQ^ ahnoat at onee. The c?irc(^t 
courts decided in favor of tbo gcvemmituit; bnt upon appeal 



*09tt^. €htf. 39 Cmg^ 2 Mflft. |ip. SCO. lA^l. Tha Home piuied ■ pPirl»lo& 
MiQirinB fi'* irivifQruilonH bat the Romtlr OiitUj ivJ^cttJ Jt uiJ Imluvnl llb« 
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tliAlr dei^klaii wm i«vi^r%i^d in IfiTfi wbi^n Uifi supreme court 
kaiMJed down its opinion in the ctises of tli« Luke Superior aitd 
MUMppi Railroad Ca, unil flii^ Aii-hiMtm, Toik^Ich, luid SuitA 
Fo Railroad Co, va. the Tfuiletl States* Tli^ eourt tieiTAQ bj 
■t&tiaff thit the question hud nri^-n whrtlirr hy the rrM^rwtioiu 
alluded to abcve the free tiae of the toad abue waa meant or 
truoEiportAtioD also, Tho compaiii<ti cUincd thnt if they ear« 
the irovemmciU Ihy free ufiv of ihcir rua-K including track, 
UrnunuN, etc.. it vrtu& nil that wils n.-ftuijvd of thdtu; Uie gDvcm- 
OUDt dftinaod to he entitled to fr«« truuportntii^n ou thd rooda. 
"We fire of opinion/' e&id the court, "that th^ r«««rv«t30]l in 
qncfltion Kncnre» to the governmont onlj ii free use of the nul- 
voo*bi L'oriirE-t-i>i:t1, aviil that it doi^n not eiititTe thtf gcvemment to 
hum IriMipM or pniprrt}- IriiniquiH^vJ hy flif <'.oiiipfttii*w ovrr Uirir 
re»fM?clive roatli* fret- of i^harpw for limiaporiJat^ llie aaiue/* Ac- 
cordinirly there was awarded tc ctt<?h road ' * corapdiNitioii for 
all trmiaportatictn, iHTftjniuit] liy Ihcin rcapectivdy, of troops 
and proptrty of the Korernment (excepting the nuiils), subject 
to a fair dodtiction for the u»c of their respective railroada/' 

l^hc court roadc mnch of tbc early distinction between toll 
and transportation chared, and the eorrelative belief that the 
railroad was to be similar to a eanal or turnpike in that anyoDO 
inijeht p\nt^ one'* vehit^lc on !hv rhils and supply one** own mo- 
tive powj^r, Tt held t.hnt Pronffn*^ in mjiking tlw* wtipitlationbi 
eonoenriD^ tiyWs had in mmd Ihe mfrn? iwe of the rrmd aa a piiK- 
lie htjfhway. 

The lofne of the opinion ia queationable. Tjong before 1650, 
the idea of n pmctical dintinction bctwei>n tnll owuct and tran*- 
pcrtation offont bed ceased. The idea that a railroad company 
U not neceiuiHly a transportation eompany, when applJM aa a 
p/firtTf'nl nile ^^f action, iu>$mfl either RophiBtry or annehronism. 
In Iho dohdtei of 1865 Senator "Wilson said. "I take it that when 
w« inad** thin har|^in it whh pxpprtpd hy the whole ponntry that 
thaiw rjkiln)Hd4 wnuM rarry our munitionNof war and onr troopa; 
and if Ihe Anny had n^niained as wp then had It. > . . they 
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\Yould have performed the work and nothing would have been 
said about it,"' 

The reasonable assumption \a that Congreaa, if it meant any- 
thing in the way of securing a return for the lands graated^ 
meant free transportation. In the grants to canals it was impos- 
sible to stipulate free transportation ^ but freedom from tolls was 
exacted- Probably little importance was attached to the pro- 
vision in the railway grants, — certainly not the importance it 
later gained, — and words similar to those of the earlier grants 
were inserted. The questions that later arose were not foreseen. 
When they did arise, however, the interpretation should have 
been based upon the intent of Congress- 

The words of the acts did not render this unreasonable ; the ef- 
fect was rather to the contrary. "Free from aJl toll or other 
chai^ upon (or *for*) the transportation^' of government prop- 
erty, ran the acta. There seems to be no good reason for fixing 
attention upon tbe public-highway idea to the exclusion of the 
I'harge for transport ati on. 

In a word, the intent was there, and the letter did not pre- 
vent. 

But there was the decision, and under it the question was nar- 
rowed to the one covering the deduction to be made from usual 
rates. "What allowance was the railway to make in return for 
its privilege of being a public highway? Meanwhile the secre- 
tary of war was reporting the embarrassments which attended 
the situation, that department not being able legally to com- 
pensate land-grant roads without a suit. A repeal of the pro- 
hibitory acts was recommended.' 

In the Army appropriation bill for the year ending June 30, 
1882, the following provision was made for transportation on 
land-grant railways:' 



'Cffup. Giohe^ l86*-fln, p. SOS. Senator Howanl made this Ktitemmt : "When 
thin Btntate vug pan^d, vndonbtPillj II wan In thf mind of CongrpAP 
Uut fbim innflportBtlon , gboiild bp cflrrlM on and p«rfi>r!ted by the 

i«ffp«ctlve companleB thptDHHvnt, ... 1 venture tbe surmlne tbat had ChQ 
14*11 he*^ xtatird In dlncutiTiliin at the tlmp thli \nw was undi>r dlocuanlon Ip 
CoTiKrfim, ihftl ttie whole prlffflege thus Rranteil to tte TTnlt^'d StHten waa Hi 
employ tbelr own c-ara upon ihi- road& that mTt:hl be conatructed by theae luid 
granU tbe«i^ utatnteH would never have be«n paaaed." {Fhid., p. 802,) 

■ S^ Srvt Rep.^ 18N0-81. no, 809, p. 2S. 

*aiatMta at Lurfft, 31:348, 
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'^For the payment for Army transportation lawfully dae sodi 
land-g;rant railroads as have not received aid in govenunent 
bonds, to be adjusted hy the proper aceountiiig officers in ac- 
cordance witb the decisions of the supreme court in casee de- 
cided under such land-^ant acts, but in no case shall more than 
fifty per cent, of the full amount of the service be paid until 
a final judicial decision shall be had in respect of eath ease in 
dispute, $125,000: ProvidetJ, That such payment shall be ac- 
cepted in full of all demands for said service." 

Similar provision was made the following year, save that the 
compensation was to be computed on the basis of rates charged 
the public at large; and it was further provided that all land- 
grant roads which filed written acceptance of those terms and 
of such sums in full payment should have their accounts for 
past services audited and paid in this manner. Further serv- 
ices were to be paid for on this basis, and all laws inconsistent 
therewith were declared repealed.'" 

One hundred and twenty-five thousand dollars was again the 
amouiJt appropriated. Such appropriations continued to be 
made, but by the end of the period were reduced to $50,000. 

Thus Congress failed in carrying out any intent it may have 
had for securing free government trnnsportation j but to this 
day laud-grunt railways receive more or less reduced rates on 
such transportation. 

Let us now turn to the one remaining phase of government 
aid to railways which demands separate attention. 



»/bJit., 23:128, (1SS2), 
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CHAPTER V 
IMPORT DUTIES AND RAILWAY IRON 

The second half of the century opened with the tariff of 1846 
in force. By that act an ad valorem duty of 30 per cent, was 
imposed on imports of railway iron. 

Between 1840 and 1850 there had hcen great development in 
the iron industry hoth in supply and demand, the latter show- 
ing the greater increase. In 1840 there were 286,000 tons of 
pig iron produced in the United Slates; in 1850, 564,000 tona> 
while the output of iron rails equalled 44,000 tons- The results 
of using coal m smelting were only beginning to he realized. 
On the other hand, railway mileage was growing by leaps and 
bounds, increasing from 3,535 miles to 9,021 miles during the 
decade preceding 1851. During the year ending June 30, 1851, 
188,625 tons of railway iron were imported; in 1854, over 
282,000 tons. In the same two years the duty amounted to 
$1,470,436 and $3,606,093, respectively,^ Clearly the domestic 
supply was entirely inadequate, and the 30 per cent, duty was 
felt as a hardship by railway interests. The old struggle* be- 
tween rail producers aod rail consumers was actively continued. 

During 1848-49 tbere was a brief depression in this country, 
and railway building was slightly checked. The price of iron 
also fell and many rTf^^^^ were doaed. This was caused, in part, 
at least, by European conditions. During 1845, 1846, and 
1847, railway construction had boomed abroad and large orders 
for rails were placed with English manufacturers. Then, cCur- 
ing the revolution of 1848, these orders were cancelled and an 
over supply confronted English producers. As a result rails 
were sold in America at so low a price as to forbid competition. 



»B« ff*» Mite., 18B4-W, no, a. 

■£tfl, 0/ U. of W., £c<in. tmd Pot. Eat. Seria, Vol. S, Gbflpa. XI, XII ; reprint, 
ToU I, OM. ' .' 
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BCUM/ns or rue vrfivicuttjnr or wj»comii> 



This iitoatioQ uuide ihe P&q&k^Itjuua iko iBasUn tha more 
IcMtb Co lietoa to reduotiona cf duties on railway iron. Unt 
weiplii 10 tlieir Argumeuu tor prf>tootio«i, and miirt ]xt borne in 
mind in spproui^hini; thp Hituntii^n 8l the opening of our period- 
Typloal of Urn whjntimi wernt vHriouK ulU^mjiU U> wMrun* thfl 
pftMHUgr iif h\]\n E'xtending credit f(»r deities on imported ratl^^.^ 
In 16^3, for i^xAinpIt;, v^ljrn the dvil luid diplciniiitic trill wax 
up, an anifndnieut "Wftfl introduced to tbi^ effect that credit he 
Advniictd for fiv« ycArm to atl rnihTnys For diitii?9E od rflJlwuy 
iron imported find airtuallrr laid doviii. Ibe railways to pay 6 
por iMJDt. mUr*rft on tlin ntnount. Mr. Brodhcnd (Pa-I waji at 
Q&oo on hi« foot. Jlc could not eec why the tariff of 1846 aboutd 
ht fAmporod with for Iho bou<»fit of corpo rations:. It would ho 
particular le^etation: why disoHniinate in fav.>r of railway co^ 
porniUiDK n» nirainxt i\w former. When nskcd why inm pro- 
din'prK ahmild be fitvnred over other interw^ts hp dodtred behind 
Ibt^ fai^t That few iron produei-rk were in^'f:tr|K> rated. He aim 
erophiwi/r'd tli*> amount of r-rpdit propnjiod^ i^fclinwlinK it- nt from 
ten to fifteen million dollars per year. The amendment waa 
withdrawn; but Mr. Mn.<U)ii i.\'n.) introduced one for a ^cncrtl 
repeal of dutica, and Mr. DouKloa (lU,) spolce in favor of sua- 
pcndinf; duties for two or three yc-am. Tho r^xifttcneo of a sur- 
plus revenue was advanced iu favor of such action, It was 
votef] down, 19 to 36 * 

Thirini: the next two years the inovfm«nt for a modifh^tioa 
of dutii^s on railway iron n^flph^d il* i^limaj. When, nt thft 
1853-54 session, the Senate considered & bill for aJlowinjr a 
credit^ fur a limiti^d fimp, <m importii of nur-h inm. Mr. n<iujfliw 
at once moved an a siiltntitute the temporary ffuspenALon of diiti?^ 
until 18^7, nnd the diiicumroii chiefly eontfrm! nnmnd i}u% 
projnwjtii>i»- Tlie two creat pointa made in it* favor were: (1) 
Ibc trcMury unrplus. (2) the incrcnflcd pric*^ of iron. Two years 
previously rails bad sold for from $40 to $50 a ton; now tho 
price hfid reoc^td ^^^ to ^^0, and thia made the demaud for 
lower import dntJea very atron^.* 



'Cone ^hhe, laSO-OK p. 090. 

*i^ik. p. vsa 

*Se« Alia dlM-iiHltm of almllKr ni-tifurv tn Chv iTcjiiHV, CnrC fttaft^ iVttMtf. 
p. 71. 
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indMd, ft vru just st tbu time that Umt nulwoy^ got togoUw 
ABd orgau>e«4l to bring pre^tfura t> bear upou CoD^rttM, in oco- 
ti«ctiou wiih which raoveavnt tl:« oaiDe cf Aaahah Bcxtdy go«t 
tlou-n ia eoEigrcwocuil hulor}-. 31r. Joiui Letcher (Vil) mAcle 
ibc expcsi^ in the Koiit^. HU reiD&rics aiv inteivi4tinf;_ "U bax 
Nnmuim- voy f«ft|iio]itt1>)e iu lfaes« last dayh of iiiipnjveitieut to 
fain* lycoDts, aitd uricanifc oiiuimiUc^A, to be charged with tbe 
particular IjiitiiDcn nf buno^ Ctmtsrvdit, aiul eutfiijciaru:^; rail- 
road and otlicr adiftmes tlirou^h this Ilciiae. (Laughter.) Tbe 
graabf of albtrnut*- Nrrtiunat of Wi) . . . f«-m U* tuvp had 
ik» oiber cSvQi than to txcit* a doflire for further favon. Tbey 
have, j soo, tiad«r ihe direction of a geotleman wbo beam tbe 
Ciipbobtow name of Asutrioli IkHxIy land vho. I nijd«r%tiindi 
VM da«t«d a membar of this Congr«a, but, having a b«tt«r 
^«^aUon In band, reaigrwd), orgunlnid a coramttta* to eng:t- 
iwn»r Ihnnij^ CongrfKK a bill for the remimitm or euvpenal^iD of 
dutitM r^i wlruad iron/'* This twnuiiiUtv ein^ubu'iEi^J th<* rail- 
way* of Ihe coiiDtry for information erncerDJa^ tlieir mileage 
to be ooualrtictt^. etc., and requnloil Knrh to t^ontributc $100 
loiiird laectinK tbe cxpeoBu to he inciirred in gutting tbe d^ 
dtrd Icffudatioa. Illany railnayn act«d in accordance. 3. P. 
TiQton,- Noah L. Wilwm, John Strykcr. Qco, Aabmun, and 
tieory V. P4>cr w«re tbe BtenAturcfi. 

It ijc aiguifinant Co ahvorvo tJiat th« lir«t olc^r evidence of tho 
■ariat^DCt of an organized railway lobby waa foond ia connate 
itOD with tbia aarao aubj«ct^* 

III o)ij«eT}ng to the I^nglas wihetiiute. Mr. Sevrard (N. T) 
mmAu M atroDg apmnh, Tho burdm of hU arfnimenl wn« t1i« 
tliatuHwnee to fmlustry wliicli would re-tult frrrw a HUnpi'iiHiiin 
of duties* thoiiich br aliKi fwimdcd a note of wRmiuff affainat too 
irrrat baate in rediwmjk' nrvenittw- To HiidiHMHl dulips would 
Imrr doubt as to th? tlnal outcome and in the euapeiiee iron 
manufactnrtt would be paralysed.** 

At tb« 1&M-55 aettion* on raotion by Mr. Jonea (TdtinO tbo 



■ItNtf-. lKV3Vk4. Aii^imilrH |i- i*7X ftooAs unw aaIiI in 'f ]nl»f44ti*i1 ii> f.tm- 
Cnflor IB thf iiaoiMif of ftufo Mi Tn 'UUE mlllli^n iiuiinnt In (tin mnfttmcOoa 
Of tat Wanuh VaUvT TBliraail, mv iJoii, n. ]. p. DSil. 

* a«J. of C7. t>r IT., Kroa dud Po;. iTf< Srr^Pt, tit 313. trprbt. VOL L 9. 114. 

*Co«0, «l9b^ 1»XMV4, p MQ, 
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Senate pmritded U' coaratJcr n bill grostiDS to miliray com- 
paniea tbrt-o yt^ars in whioli to pay the dutioa on ifoii import^ 
for rujiwjiy piirp'>npH- The committee on dnantic hud reported 
adversely c-d the bill and the questioa was ou coDourring in tha 
r#]KJrt. Thf* iir^^mf^utii for the bill otnterod ttround Ih*- pointJi 
that railway interests were ttodaly taied in favor of the iron 
mttiiufiLi'lurvrK^ iLTtd tlmt iron interests woiUd bo littitt injured^ 
kud even iiii^dii \if Iwneflted hy ilji uporfllion. Hy n.^iilliiuing 
the ^liatin^ duty a thouaAud milea of railway wtire aunurtlly 
prevented, «nd, fu a rcsiiJt, the dcmimd for some $5,300,000 
wortli of odier kindft oi railway iron was cut off. Mr, Jonea 
maintoiticd thnt the oirtfTCScntc iron interests woHld be benefited 
by (rivinjf aufJi relief to the railways m would enable them to 
uuntinuc butEdmg and ro fuminh a demand for minccllaneoua 
iron ppcdnots tc the value of S&,300,0iX). 

Tliere vas al^o mueh diseusvtun of the oStVit of tlio policy 
upon the tariff system and much objection was made by pro- 
tft'tionistji, bat in the end the **judicio»« prnlei*tion" jidvoeaiffB 
wi>n and the bill pawied the Senate by a vnte of 2S lo 18. 

In iIji- Hoiist- n I'.laiiKn Tiiinilur Ut th;Lt passed by the St*nate 
WAS introduced Into the civil and diplomatie bill ; but. after con* 
didrrflhle debiite, wan rcjcett'd," 

The ffiilurp of the preceding: menfiurefl may be takoo as marlc- 
inp the end of tfie all hut suct^cssful moveiEiept in behalf of fma- 
pension or remission of duties on raihvflv iron whjnh took plae« 
jost prior to 1857^ Bills wore introduced at the lSi>&-^6^' and 
1656-57^' Kcsaions, but mad« little headway. 

It will hiive been observed that the varioiia mea^^res propose 
vary all tl[« way (mm a repeJtl of dulirfl on railway iron to n 
ntere extension] of eredit for a few yeai-s, a half-ivay plan being 
Ui suspend ilutif'fl for a eertain pr-n^n], TUr Ifwt plan wux per- 
haps the luottt objeutiouable of the three, for the reaiiaDB stated 
by Mr. Sewivrd, 

The final repeal of duties waa politicallT quite iroposaible. It 
dcca not fdl within our province to diacu«ai the wiadom of th9 



*/&wf., pp. 22i>. r;fii. A iifGtw<iii«i lA a«te A Tf- mail contneta. cb* nD* 

van io (SFTT Uio nuili Tree In ni^ni f'iP fr» niiwDT trrm 



143] 



nAHBT-^A C0NCft&8fllO5AL SlSTOfiT OF TU1T.V&T« 



43 



tariff oa inn; but, while rccoffoixJn^ the cWro1)i1xt>' gf fftimu- 

Indng so impcrtAnt an iuiliiHtr>v ^^^^u itt <roufit{lci-nMe cost, it 

•ccBW clear that Ibc dcvdopmcnt ol trAiuportation fuelliticfi vraa 

M[Qa11y or aurpaaein«r]y important. And, frirthcrmoro, a dooe 

<eofuicctton between the tnnff rind tli^^ gm^th of ihv iron indus 

'ti7 wa» noi apparcutv Id lS5ti the iron producci^ bod had 

thhtoOD jears of pr^tcctioD, yot tliey vora probably 1«M able to 

■upply tbe demandB of tbc uati'>ri for railway iron thfin th^j 

wm in 1$46, Ilow^rvwr Ihu! may be, the irou produL-iiig uit«r< 

liMi t»ere (clearly ascendant and nfi eoncessions w^re madfl. 

Naluratly inin inlm^MlH iiiadr* Irna^t i^bJRi-tiun tii a irmrti ext«n* 
sioc of ^r^lit. and. (Li. mt dimiiiiJll>>ri i^f dnti's u^s iilvoIvi-iI, 
protectioakU c«uld conaiBtently support such a nieaaare. Ac- 
,Cordiajrly the hill which pimcd tlic Senate simply extended tliree 
year»* oredit, A»miiTiiif na ^-iTiricnt and ncLti iidtiiiniMtratioii, 
mdi a )air v,-oiild hav« hcen fairly w«U adapted to nu3ot th« 
[DMda of th« time. By it« oporatjon railway oompani^s might 

iva ifotti^ und^r way before beln^ called npon x*> pay datiaA, 
■mtid havp pr(tl^t^d l>y the lower prim of imported raiU. Bnt 
liiaiory fthf>MrH Lbat Ihe gov^r-umeril U not fortunate in the role 
nf crrditnr, and siidi Hti m^t vrmihl pn»bah1y havp. invnTwd k^- 
laiitiD, litiifalion. and Iims, It in eertaJu thnt bad importatiaii 
of milM-ny ima nrd rnilvray conatnic^tion brrn cneonraged in 
llUa way the crisis of 1857 tronld have been even more severe, 
mnd the bad d«bt» of the Kovpmincnt nnnwiroan. 

In tiie dcbalM of the period one of the moat iioiictflbic fea- 
tureii i« tb* H«hb of int^^reat^ N*tw-een Uie rifrw mid tbf; old states. 
The older ku:«» wore f&Srly m-oU «uppli<'(l nith trannportation 
faeiHtiefi and were at mont r^latirely indifTer^nt. Within tbeir 
bonjuU lay iJn- only irnpnrUnt 'mm miuiufii'-liin'X- On Ibc 
otbi'r band, in tbr Wfyst and South the dernfiiid for railways was 
aUoiiir and tlie«e eeonomieally new blulen mUkmI MoUdly for stomu 
eAU'i-Mirai ill dnticA on railway iron. The rapid expansion of 
the l^tiited State* baa led to (b<^ continuous exi»t*nnr of a sfc- 
tionatiam bajted upon tbt dilTcrc^noe between the interests of an 
;o4d, develop*>d oommnnily and those of a. younu anrl nndrveU 
ottc, Th« M>:iionAlian, a Ibinjr entirely apart from tlint 
dnv to different natural enYironnieiita within a nntioiL of nni- 
tomi ueononiie dfti'olopm^nt^ liflfl back of many of our problems. 
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The situation w well put iD a mcmoriftl from a coDT«iitioD 
Wd Ht Rkhmona, Va,. in Dwemljer, 1854: "Tbe poliey of 
aflmittTriff milrnHrl iron fref* of duty, in tli^ infancy of tnirh en- 
Lf-rjiriMPft, will not N- ili^puti-d. It ts ijiiIj njuiMt<)eil by yciur 
memoriali^ta that tbc poUcj waa abandoned before tbe reasoofl 
which &Ei4i^'ea1eil it <vahm] ti> exiKt; tltat the roilro&d system has 
net yot bcpD sufficiently extended to aecurc the irrcat objccta 
which entitled it to yo\tr ra<fwt favorable eoiisidtrolion/*^' 

Of a like tcQor ^vcro petitions from lowo,^° Alabama, uid Ton-; 
nvavGC.'* "In cutumon w:th miiny of the aouUiQm and v*a9tei 
stAtw, we arG exttmaiv^ly enga^^d in ccnstruotinjp railroad*'* 
and why may vri\ not havn itdvanltige of trta railwa}' iron as 
did the older st^it^s in building th^r railwayitt 

Tilt i>!d KtutuH, wjainjdly the iron prodiieing otiea, were able 
not only to pt^vmit sncb ad^fintagea, but also U^ v^mnt pn^ri- 
btiuiiH in tlir rbiirli'i- nf nnl^^aya intiorporaf«d by Cuu^^nas tbat 
caily AmerEcaii rails sbonld be n*ed. The varioua Pacific rail- 
way nc^U pft^v^nl during ihr^ nbtties rlid so.^' 

A difttifict feature of ihe precedine acitation concerning im- 
ports of railway iron is tbtt exigence of st^veral proposals to 
Connci.rt frpa railway iron *^'it1i fr*?c mnil wcrvice.'* 

In lt^57 txunc tlic vr'i^a of that dntr nnd shortly thereafter 
the Civil War, Uuring thia period railroad building waa 
ehocktid and tim surplus in the tron^ury oe^ised to fixist, so that 
two factors making for free mitwoy iron were wilb<Ir«vtn. In 
fuel, duties were rained on that artiele aa in tile casi? of ftil 
tJtl\<^TH. Thr Morrill At-t nf 1-Sfll Iwid ft specifie duty of ftlS 
per ton on Iron raila, and a 30 per v?ent, a<3 valorem duty on 
rniln of attctrt- Thr«rr yr^ir^ later the«; Tnir» were raised, imporll 
of iron raila being chanced $U a. ton, and steel mils 45 per cent 
od valorem. 



'•IhnT., IhfKVAfl, riD. 1:1. 

'^Th^ |kror1»lcin fi^iinil In tttt I'tfn* Purine rriitrlcr l« fTfiilrftl^ "TliAt h«ld nad 
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tvh1.~h niHjr lio iiTir'-liiipw-l or riiiian[1(liUi>t1 wlih Viy ttii- rnniiiiiiiy Ui-rrJix Inctiriia' 

niPii " IV 14.1 
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The $14 dnty on iron rails remained in force tmtil 1883 ; but, 
beginning in 1870, there were several flactaatdonfl in the duty 
placed upon ateel raila. From 1870 on comes a second period 
of agitation for modification of duties on "railway iron," the 
steel rail occapying the center of the stage. 

By 1870 the Bessemer process for converting iron into ateel — 
introduced in this conntry about 1867 — had begun to Bgure in 
the supply of rails. In that same year a tax bill passed Con- 
gress in which was a clause gxiog thf dnty on steel rails at IVa 
cents a pouud or about $28 a ton. No opportunity was given 
for a separate vote upon this clause. 

At the next session the following resolution was offered :*• 
**Wherea3 the improvement in the manufacture of railway iron 
by the Bessemer or pneumatic process has been such that steel 
railway bars can now be purchased iu this country at an in- 
crease of cost of about 20 per cent, over the cost of iron rails; 
and whereas . . . the proportionate duty on steel rails 
ought not DOW ... to exceed $20 per ton ; and whereas this 
House . . . passed a tax bill . . , fixing the tariff on 
steel rails ... at $27.88 per ton; and whereas a tariff so 
disproportionate to the cost of the article is calculated to pre- 
vent the introduction of better rails, to limit the extension of 
railways . . - and to diminish the revenue to be derived 
from this source . , . :" therefore, resolved that a hill be 
brought in fixing the tariff at not over $20 per ton. 

Some concession was made to this movement in 1872 when 
the duty on steel rails was reduced to $25,20 a ton. Three years 
later, however, record is found of numerous petitions from man- 
ufacturers and workers in steel for a specific duty of one cent 
per pound and in 1875, the rate was again put at $28, Here it 
stayed until 1883, when it dropped to $17 and remamed there 
during the rest of our period. 

One interesting and prominent feature of the discussions on 
this general subject is the attention paid to labor. For example, 
Mr. Killinger (Pa.) made a memorial of Pennsylvania iron- 
workers the occasion for a plea for protection: after eloquently 
championing them as men whose hands were brown with honest 



'*C0W^ Olobe, ISTO-Tl. p. 175. Not aJopUd. 
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toil and whose brows were moiBt with the sweat of honest laboi; 
he maintained that their interests were aa important aa the 
'*hired emissaries of British free trade and the paid agents of 
importers and monopolists."^'^ 

References to the interests of labor be^n much earlier. In 
1854 one argument advaneed in favor of extending credit to 
railways was that it is the duty of government not to throw ob- 
stacles in the way of labor, but, by all fair means, to offer facili-> 
ties for the working man. And not a few similar cases m^ht 
be cited- These earlier references, however, do not give evi- 
dence of an organized labor propagandum^ and of demagogic 
appeals to it, as in the case in the Seventies. 

With this chapter on import duties and railway iron, the sub- 
ject of pure conj^rcssional aid to railways may be dismissed, al- 
though other aid aspects are interwoven throughout the follow- 
iDg chapters on Pacific railways. The relatively small propor- 
tion of space devoted to the preceding topics makes a sharp 
contrast between this volume and the one devoted to the period 
before 1850, 



ntd., IBTl-^T^i, p. SOS. 
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CHAPTER VI 

HKAL DEVELOPMENT AND PASSAGE OF THE 
PACIFJC RAILWAY BILL: 1850-1962 



The second half of the Dm«t«wnth ccbton' opened with two 
mAin |>oLDt< coDc^TDiTig a Paj^iflo railway still at issiio: what 
tlioul«t Ik» t1i«» rtmtp fi>Unwi?d, «nd who ufuhuld binid it. The 
latlpr pojiit. howi.^vr>r waa soon to be settled in favor of private 
mUrprW, luwiiiliLnrr- hpinp ftiniishrd liy the govemment, 
PmjMoiilifiUH for Ji grrt*! imMmiftI miUay sooa practically ceased 
'ftDd within two years tliE* Whitm*y jiIhii, Vp'hi^-h wnM all hut na- 
tioDal la ita uwciirr. apprflrciJ for the last time. Resolutions 
paiued by the lesislatrjre of Califomm aud pre«cntcd by Mr 
UwTD of th^t state coDStitute one of the latest expreadons fovor- 
'ing a purely Dationol mMky.' 

TnE Wtrmray Bill: 1851-52 

Id 1B52 the TToiiAe ctimniittee on roada and canala ifitrod^ir^eff 
a bin OR Ihe ptaQ |]njjniwfl by Ann Whitney nud reeommended 
il for paaofft holdlac: it to be "the ouly iioaatitutionnl plan for 
the acCf^mplialuneiit of thin vutly importitiit work perhaps for 
■CM to come/'' Very briefly, the bill proposed to sell to Whi^- 
B«7 m fftrip of land sixty milctt wide from Lnicc Michigan or th(^ 
Ukcbaippk river to the Pacific, for whieh he would pay ietM 
c«nta sa tore upon tbo dompletion of Lbo rood. Whitney would 
g^ hia fund* fn>n3 the sal? and settlement of the latids as ho 
pro^Fr«n»ed. Rates would be mode on a eoat basis and the maila 
be earn<*c1 fri*e of i<hnr|^.* The fri^nd^ of the bill were able 
to make little progrcAB. 



•l^Ar «>nil|# r-r th* Mil v*" OM-.' *T A«f «/ 7. 9f W., Feoft. m4 rpL thk 
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The coiumittee adniittod ihat tJiftrfi wurv n frw pomons who 
dchirirtl the ^nvcmmcnt to undcrtako the work, but fttataj tli*ir 
belief that this would never be sftnctioned by Con^rM or th« 
poplo. 

In tiiB .S«nato, Mr, Ruslc (Tej.) uf the committee on post of- 
fice aud pOKt rojidM reported a uiociiiiod Whitnoy bJJl, the modi- 
fiention caosiHticR iu a s^coDd route to oxtL^nd from a point on 
the MiiisiKBtppi north of MiTiEiphi:); vim Iho Rio dpi Norto to San 
r>H'Kn «r Snri Fmrriwo,' Tlie prnpcwecl benprtpisH^ in tbe ease 
of tbe siTond n>ute wf'ru ft, L. 8[?Mi«i, R. T. Bc-Dlf,, aiiid &>i«o- 
cintrs, Mr, Gwin unvt^ nctiee tlml whea the hill iume up he 
would luovc ta «trike out tlit name of Aaa ^bitucy aud of 
cvcjy other individual named in it. It was not brought up 

Gwjwirvo PnoiuNENCH op the Southern Route 

At about this time Mr. Frconian (Mise.) cf tho House com- 
miltee on public lauds argued for a so-called Atlantic and 
Padfie railroad, briugiog i\w matter up in j?<*nnevlion witli a 
prOp04'>d land grant to MiaHiasippi.^ Wi'nt of the Missitwippi 
tbi* nmd wmild extend frum Vicksburg lt> Sljreveport and tJieuee 
via El Paso del Norte to San Diego. By making a grant of 
land tn thi: slates and territories to be traveratd Congress would 
•'not only perfonn a bounden duty to those infant republic*, 
but avoid the objection of establiahing a system of internal im- 
provements by the Federal government," This measure camo 
to nothing. 

One ffct8 tha iraprosnon lliat at Ihia time the smithera Inter- 
cittH vith their argumeDta for a southern route aud in cppoeitioa 
to WLitnpy's plan were most active in Congreaa* v,^ 

Of fcuc»b a tenor were memnrinlfi froin the ternli^ry nf Nrw 
Meirino' ant] n rnilwny emnventioa lield ftt LilLk R<«rk. Ark^^ uii 
July 4, 1 352- The letter stated that it was universally conceded 
that thft work \ras txi great for private initiative unleaa a rea- 
MinnhU* pnilit were guatanteed ; and proposed a plan accordioK 



•Cotiff. OlftK la&l-fiV, p. «4!, 
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to whii^h the federaj i^oveniinenl would ^larantee 5 ^er cents 
Du tHit tiOtslf n nukziinuni Kum Wlag ntipuljitrd-* 

TAanc BArLWAT Bci» ts 1853; ArrBomi^TiON pok Stmver 

Tbc debates of IS53 were clmr»ct*riTCd l>y n cryrtnliBalion of 
cw)«rTjitivo and «onfttitutiotial objections, while the ppobabJQ 
Dtttudiy for a ffnmt nf futidit, auppli^ni^ntiDg or r(>pladng lands, 
was morv oleaHy aeeo. 

A tiiU "uuthorizing tho coiifctntctitMl of « r&ilrcmd and 
branclien: for estahlisbing a <?ertniTj poi^tal comTnuniiT-ntion bp- 
lvr*«a tiir uhorcK of Ibt- Puoiftr imd Atlnntif?, within Ibe United 
States; for tbe protection and fucilitie» of travet'iind commerce, 
and for Ihe iici^eivtary ile/ctiM; of ttj4^ country" vuva Jutrmlui^ed 
by Becator Gnin. This bill, which was a rather immcnwr at-' 
tempi to KUtiafy ail ihe {:onfl]ctin]? neclional iutereata, provided 
for a maiD line from l-^ilton, Ark., to Siin FrAnci^r> with 
branches to Duboqne (or ChicBpo), 8t. Looia, Memphis, New 
OriMas, and Matairorcla; imd an Oregon branch va*^ to cxtond 
Dortbward from Callfomia. 

Fundi irero lo bo provided through A land frrjtnt of alterant! 
S?<i3linn3 twenty mileft on e&<^h side in California &nd the tem- 
lori««, Uuf MinidrucHnn to ha ^-nrried on hy eontriLf^lori in the; 
territories and by tbe states. By £. lat^r aniendnieot, in Texas, 
vliicre i\ir.r« vrnva nt) pnblii^ 1and%, (12.(1(10 n mile was to be paid. 
If any state aboald not undertake its part of the conslroctiou of 
ibc road Inrforr tb<- i^nd of ore ytiir. thr prcsid^'tit. for the fed- 
eral government should — with the Mate's consent — eooatract the 
rood, aa in the t^n'ilori<^ 

The diief otg«c1iODH mixncl against Una bill vr«re tho greatness 
of tb^ project — its "tnsj|rnif1i>^ee," — andTiis unconstitutionality. 
3forDOV*r, Mr. Brooke (lOtaa.) and others belioved the toad could 
not 1* bnill frofn n l«nd trrint. slom* nrid proposed a *iobfctitntp 
which aiitburiianl Ibt; Hi-tTc^larj of liic treirtHiiry lo prepare 
*3l>.00fl,000 «f int^nt^t b^niiriff ^'Allwitic and P*icifli: Porf-road 
tftock." to be turned over to a properly onraniEed and ineorpor- 

•fAtf.no a- 
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at«*d eompjiijf Id iunUluienu ns ilm rtrnd wha donstr noted -• The 
rout« wmild be det^rmiited by ttte coni]>aDy aod was not to piMf 
Minnitfli iu\y NUI.r witTKiitt il» I'luisi-nt* \ml any si^tB which ra- 
fLiMed rcruaeut would be deuitd the bendlt cif any grant of ln&df 
thorBsftcr. VariouEi conccEwiooH uid privUc^res werd to W en- 
joyed by the United States in return^ and the right to pur«hi 
the road aftftr twi^uty ywira vk-m reserved. This company ap-' 
peATs to be the eatr« aa the Atlnntic and Pacific rAilroad, ro- 
fisrrod to iibove in oonnoctioa with the prominMioe of southern 
routCK, and n N^w YorJc corp'>rjition. It probably mjidn m0P» 
progrees toward the organ i station and flnanciog of a Paeiflc rail- 
way company thun bml ht^t^ mii"h* hpforc tbi« titnn; and, in 
18'i^, ill Hpite of a money slringenoy, llie sum of $12,800,000 
Vitut iwWnhpd by Rtthx.. -T, Wnlkrr, Dr Newcnrab, and nthnra," 

The Aabstitute vtas objet-ted (o ss cieatitig a va^l pnrate 
monopoly and an bdng without aufficleat mfcgriarda for the (cov- 
emment. and it was cot accepted^ 

Sci*litinnl intfjrrJit wn* mortt dirofrtly aroused by the amend- 
moat offered by Mr, Chaa© (O.) to the effect that the railway 
ahould be built on the moKt diroct and fceaibl^ route U 
Sba Frandseo ftnd some point on the Miaeouri not above Kanefi- 
viUe, la., nor below Indi?p«idont''>, Mo.:^* and another by 
Mr Boll (Tpiin ) ubirb indiri^*J]y favored a wuihero route,'* 
Neither wa« carried, 

Kliifilly, n f^crjHlt* srlnl I'nniniiltrr bHyiriE b(H/n appointed to 
take under considci'ation the whole subjccti it reported the ao- 
ealli^d Hxiiik biU, bdoi; a modification of the Owin bill, and this 
Kuflit hill wflu made tho Bpccial OTtkr. Ab Mr, Oeycr pat Jt, the 
comniitteo had before it various plana: '*One of them , • . 
loolcod t<JWRrd thi> eooHt ruction of thin rond out of the National 
Treasury, under the superintendence of the NuliouaJ Govern- 
nu'ut; anuih>*r propoi^i^d to makt^ a road by the intorventioD of 



■Ofltiir. Oh^f, laW-Bn, p. ,SI4, it win Iw oliadttHl Ittbt ■ iconl nf montj 
■rfujtil ppobiiW> |irufll the buHdPn* nf ■ rood luore miil ini.rc pfcnrcTtna ti» IW 
flllOrCnvDt hiid ■!> k'UiilJ kqil « c^iujinnr la tbuubt ili* ivutltani tuuCr wIjUq a 
Ima friuit wcvli], <»Ib?r UUdcb NtIhi; ctjuftL, hftt* tbs v^potlE* malt. 
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8 prirate (SOQLpan^r to irhom was to be granted a boDOS in 
mon^v; nnd KtiU snoUi^.r pnip^MfJ to mnke a ntjicl imtirely out 
of tbe public luids. Tbe conunitt^e Iibjh reeoncHed thcHe <lilTU 
eultirs by Ihr pnipcnition now liffcmT Uik Strualc/*" Tli« iiiodi* 
ficaliouK all of wliicb loolteJ loward AppeaiiiiK the b<wtiHty of 
diffcrrtil utiJ4^tin2 nlnmr-nU. wvrn? jut followit; (1) aftiT a pre* 
Jiminan' survey by iroremmeiit eDfiiDcen, the route would be 
locati^d hy tbc prMldeut; (2] bo irould ntBO Jet eontraetfi for ita 
coustructJOD to th« lovfCflt bidder, the cODtrfictors to form a 
corporation, "The Faoitin Kailroad nnd Tekgraph CompaDy" 
by tiune; (3) tfao laud praDt wa« d^'>r$ASdd, b^n^r Hlt^miito imc- 
tionii vis milvA on 4>4cb bdd« in xht titaii-'^, aud double thst vidUi 
in ibf (erriloricwi: (4) IfritKl Sliili*8 5 pwr r^^nr Iiny-y**Hr hi'iiilw 
were to be iwiied ti> the aiuouEit of (20,000,000 and paid to tha 
RoQlnK^in* iLH the wurk pnjf^n*s«ttKl : (5J t\wire. wan no provUiou 
for parlk-ulAT bnLLLcb ILit-a. IVaDsportatiou and IfWripb ncrv. 
iee «n« to ho furniafaed to tbe ^veroment free of charvG ; and 
it wan proTtdiMl that after thirty ycam the i;ov(*rnTncnt mj|;ht 
boy tbe road. The conaent of the Flatce involvod wae mado 
neecMaiy aa a prereqniaito to eciulructlon. 

In a word, a pralinainary eurr^y vi'm to be r^quir^d, funds in 
addition to [and wore Id he eraiiied. thu road waa to be built by 
pHvnte a<Ttivity, and the riRbTii nf Ih4> k1vI«h wftc olnwrviM] 

Vet tliijt uieasnire ft^vnift lo huve iciv^ri litlle iai>re NatUraction 
than ltd pr^oceswn, Mr Mumou (Va.) declnivd it n "nipc on 
Uin Oi>iiatituLicai:" enlarire<1 upou the ^reat poivera i^rrauted to 
thp executive i aud drnird tbc right of CocffrcM to appropriate 
Tor mlemaJ iiaprov^aicBU,^' Mr. Cooper (Pa.) obje(H<rd to 
the t^Jrtcnt of the power* trrantod to the eorpomtion, InU bia re- 
marka show he wuh n^t overly fanuliar with th(^ provieiona of 
Ibe bill.^' And Mr Tou^j^y ft'otiu,), UV** Mr I^lnson, oiprr?jw''d 
extreme stags' ricfils opposition, 

Fc ihe allenipl to make ttie bill a<>(!L'ptaMf^, amendrntnta for- 
>HddintE n waiinwt for mon? than the amount authoriK^, and 
pmvldlng that CongreKS might reatriet, alter, or amend tha 
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fhnrlrr wore ndnptM; 4Lod anollipr practically forbade the ac- 
peuilitijre of tlii^ 4(2O.f)rX),0OO bond iuaue wllliin Ih^ Mutes. Thb 
liuil piMviftiori \vf*ij1 trio fnr, nnti ihr Sr^nntr Riljuunied uithoiil 
fkiitl at-liuii- 

Thc crmmon-wtiM:. cimsrrvtttivc belief that the first thmj to 
Jo wda to make udt^tfOfllL' prelimtnao' purveys of dflluitrf routes 
Kuttiod (ground diirinf; Ihi^t vriwidn. fuid it "vras tdi^ng ttds line 
tb&t subtitaiitiaL action wae takGo. The Sen&to hiLviDc undor 
Comidi^TiUkin the bill from thi^ Hi^uho moJclM^ approprintiooB 
for the siippoit of the army for the year endicer June 30, 1854, 
ftddivi ini aiin'iulijii*n! which jirovidt^d Uut the secrctarj" of war 
mijfht mnke piplorationa and survieyB for d*itermiDing the most 
prrii'ljcid)1i' am] i.'i.'o\unnk'Mi niiili^ bt-tvvoirn flie Al i^^iicsippi find 
the Pacific, imd nppmprUted JlfiO^OOft to that end.'* The vote 
stood 31 to 16 11] il,H Tavur. Thitt pruviKiou wns ni^irepti^ by t1ie 
Houffc liy n vote of $2 to 42 njid became law, thus being the firrt 
appropriation made for actual atepfc toward a Pacific railway. 
A HJmilar iiin<:Tidm<'nt had bcwt) made to the Amy Appropnil* 
tion hill m 184EI, but, ae Mr. Chaao said, it waa allowed to paaa 
into the genc^ral fund and waa nc^ver used for the object desig- 
nated." 

The objections raised even to this appropriation for a mirvey 
wora not few.'' On the one hand Mr. Gwin was inclined to op- 
pnw tiuph m*t]tin <m the ground thai it would turtamH aeetional 
rtppoiiitHm without Brciimplisbintr auytliinjf. Mr, TTimter feared 
Ua* Iwginnin); of n syittem whit^h would *wainp appropriation 



■«lerl TIiM IJift RKToinrj rtf Wnf ho nrnt •>*■ 1* h^rahj nathnrltnl. HnJpf rbt 
dttiopMnTi 1,1 ilw |*r*«Wmt of fhF tinlTPa Hli»r« tn ^toploy mrh pnrrtnn if tht 

nrf. tfi mol» fliifh niiiifimrtunii imfl ■iir"»jB ut h» mny diwfa nfiitnabl^. M mcwr 
fjiln fb« mavr pnoUf^nlili* nniT wcnutnlcal rout* tcr ■ nllr«ii<l rMin Iii4> UtuU- 
ilpitl R[«4r fo tho INilfli? Oman, itiii! fhat tliri lum nt llSO.OOO ar to mu^ 
tbcPMf ■■ Dtiiy b* nni^vuii rj , bd And fha rtiDo U h*Mby nfipFarjrtiLtwL to Adfrftj 
tliv Ai-litni" of tuch 'fxyloTt.t\tnm iiiid niirM^t. 

t- M. Aitd to It ftiHhvr mitptuti. TliaF f1t« «fif1n*«n tTid other riiF*nn» tm- 
plA^Pd In UM «)ji[oniTlvn* und nurv^vt ■hull bt ^r^niiliriT In as mwiy i1lti^n«t 
ecrpfl «■ Uiffr4 an r&ut« io b« eurviytd. UTid ruilr iftPtnl rwporU «biil[ bv UU 
bvfnrv CnBjrreM «n or brlf-rir xho ir* Miwdny In I'cSrturr. IW*/' 

gtBtutrt at lAtro*. ft: ITSL 

»i;« fMff,, fill, ?na mHh wmi. 
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bilb; trbili; Mr, Bell tnw m it the fir«t insidioiU) step towRrd a 
|>«rinAmii1 sysltnn of luteruil improvemtuts, aud lift (^ovnpiired 
It yniki iU Surrry Hil! of 1821 ^" And Mr. Dean, in tbo Hooie, 
AFirucd tbat if Conirvas could mak^ e. aurvcy iu a Htdti> without 
ha cottMHtf the Fcdernt i^ovcrtinirQt: c^utild nonntnjct n railway, 
on act tvhiab he held would be lULcoDfititutJonoJ,^ 

Is iJio Hoiuit au cit1vri))it wtu caadir to luncrid thn itiirvoy pro^ 
vidon li}' ppovidinje for th« con»tra<?tion of a Pacifie railway. 



: 



PAnvic RAn^WAr Bills: l?t53-54 

No M^'wtx waa l&k<m at The first aeasion of tlie thirtythird 
Couffrw, though bill*: tor I'noific milwnyfl wore introduced th 
1)0t]i bouBM.'' A prominent ft^atuiv waa thi? avowod obj«ot of 
miuimiztcg nfptionul and c^oniilUtttioital object ioDH. 

1i w ol«ar frviin the debates thnt, in addUlon to the uflnal 
n^aTfitiK. Iwij tiunT li*ii]pi*niry ftirppn worti^d for a Par^irttt mil- 
waj". On*' hrth llu- pn^nidHit ^ mc-wMtr^*, which hnkini flie <iai-ly 
attwlUiu of ConjrrtaM h> tiit- Mibjcot. «id ^nrwrd that govcirn- 
mctit Aid Vi-oqM t>e constitmiocal. The propitTons atate of na- 
tional financo ma anotli^rr— Mr. Cjwin rcftrring to the annual 
acciimulationa of the ovcriiowinR trcosury w* an cmharraaament. 

In the House two rout**"' were |iropiihed, one to cj[tcnd from 

point on the ^Ijtviiiwippi river not n<iTth of the thirty-eevonth 
parallel, the otber from Lake Superior or tha Bliaaiwippi river 
in Minni'Kota Thor»* I'nn V liltle donht that 1h« inHusion of 
tl>e northern route wa« litr^ely due to a deairo to divert atten- 
tion fnirn tlii« "f^ntral" nmt«t; (hoii|;Ti H nhrinld b«« rernenibered 
tlial tliF HurvpvH of the iiorlbfcn ri>iite weiv belii|^ fnvtirnbly 
n-|K>rtr4l, nnd the populnlinn I'f Mitire-^offt nnd Oree'on was 
nmwing rapidly. Thia mothy^ was charged by Mr. Bavia 
(Ind,>. Naturally the <ippn«itifin of rcprcscntativfs from New 
Tofk, Ohio, and Indiaua waa arouaed.'^ 



'*Hp<^ llml of V af IT, Cfrrh fitui Ptl tftw JVrrfM, fl ' STl : rcprllM, Vi\t I. p lOfl^ 

* Ttii-Ki trtrt vrv Tii4itrii-ii, tf^ m ttif m-if HmidTi Mr imvli iririwrl in iM 

Rouar iliAl '.Ut iifinKiE*- uf (Ijr HH'^nriiillnTi hill i%'jih 'rMmi^ rn thi> rririKlUii' 

'■Ocmi> f/ft>&r. tV^S-.'i-C, p]j. lift, tUT, 

*/bvt,i>ri aw. 42 

*trur4r««um (fhrf, Bpomcl. pp 14(1, Wf I rr 
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Pacific Railway Bills : IJI5&— Bill Passbs Senate 

In February, 1855, Jefferson Dans, aa woretary of war, snb- 
miUml l'» rnii^n.'HS the tl'SijIU of Kiirviryit find KKjilorHUiiiiK rtiiulu 
miller Uie appropiiatioa act of 1853, Of the 3ve routea exam- 
mtnL hti nviniiuicmleil thai, or Ui(^ thirty-tit?ci>m3 pttrullcl aa the 
most praoiicablc aad ccouomicaJ.'* The r«comxa«itdatioii of the 
aoutijem HtuU'.smun waa pmpcrlj^ dincountcd und the rcpcrta o£ 
aurvcy jjcfni to have been chiofly effective in cooTincinK men 
that ihiirL' wcr^ sovtnil prUftioahlu routes to the Pacitio. 

M^rwhib 6 Senate wTect oomniittQei of cine had b^ea oon- 
aiUoringr a hiU vhiaJi had feUcd to uuiku h^^adway during the 
prncKlin^i y^nr, ttiffcther with a iiuli*;titiit4* nlTered by Mr. G\rtD •' 
Thia ^1j?(1itu(<*. whieh was u^rved to hy a vote of 34 to 14 aiad 
fjniilly prtKHwd Ihr Scniitr hy a voir of 24 t<i 21, primdpd far 
three nmils eaeh tu I* aided hy a prraul of public laudh lo the 
vxti^ut Iff altcninlLf mtctionn tivHvr milw im thHl ^id*^ of it* linc- 
Bidfc were to be advertiaed for, and were to state (1) tlie time 
ri'qnirf.'d for ctmatniction, CD ih*; diij til which the road would 
bt* siiiTcudcrcd free of cost to tbc United States, (3) the rate 
for niui) «orv]<!e — not to exceed $"iO0 per mile, — and for other 
ITi)\<t?ntin<?nt aprvice. Th*? cmiractora w**re to delenoine the 
tertijini and iLelmUc line of route. Tlwy must drjpt^sit $^00,000 
in bonda for soe.nrity, nnd in case of faihir? to carry out the 
eontraf-t the road would b<* rorfeitiHl to the? rnit4*d f^tatea. 
AVhin thr rnntU Wfirp siirrcndi-rpd to thp T'nited Slat<«, auoh 
jrarta aa lay wltliiii ^talua uerti Ui 1»e ^\ven over to tbem. 

Thia hill was attftrkr^d fts inrurrmff too groftl fln expense. It 
waa atat^d that H >iould not ujdy he well oigli Imfiossible to pn>» 
cure raib, but that the three roada would nuikc such a demand 
for labor ^uid ^uppliea as to r^iac their pni^e. it vak ^lII ob- 
jeek*d fhat not «>Tiough waa imown oonccming the routes, and 
thft euormouH amount of land and difficulty in extingaiahinE; 
Indian lltlea \v&v& other poiiita. Mr. Maaon argued that all bids 



»ln hlfl ^nriml r*p<.rl. ^tp. ISCO^ ffftm. Pom, lSfii-*B. no. 76. vaU VIIj 
Mr D^tin nlio v^H-i ■(tontlnn lo ih« rout« rd ib« 35tb (Ar*UcU 
-IW Ctntf. fflflSf, ISS*-/^;. pH T*T KI1. 
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ould Ik nulHnittcKJ to C<iDgrcia md proposed ah luncndmcnt to 
thAt cffoot which WW rojcrctcd by a vota of 28 to 21. 

Mr, Sewftrd aiunmed up in a, f«w ^ords the rGajK)iiB for favor- 
ing the biJL "Tlier« nerer will ^ a time nf^aiD id this couq- 
ttT*/' he Mid. "when It will be bo Hcli, and when iu trca^ory 
will W so Ml. Th^PQ will ii«v^r be b timo wh«n th«re will be 
juun* lEifonriiilioti beforv tbe public in re^rd to dm liruciicabkl- 
of MiiiOi n roatl. Then- irill never be h limv vpiin wb^n em- 
utVTibi. resuhitijr from Uie diventity of inti*re8l m regard 
tlw locaticrn of tbc rond, will bo lc«s than the/ ore cow. If, 
Uif'Ci. wi! are ever to build a rond. tliLn aeenu to mo just exactly 

The HoUM, wbOAe ooloct committf>e of thirt^on bad hold con- 
ra&M with tho Senate commit I4><], bad utid^r t^omudcrtttiou a 
hidi wae practiGally i&dentical ^itb th« Senato bill. Soin? 
w^ » good Deraoofnt* ohji^ftod lo giving one foot of pub- 
Uod. Otben pi^tf«<MEed to h«li«V9 the whol« i»3b«m<» a ipe> 
Tt van AFvfjed tliat ffixtds itf iiiimigrHiitii would be 
ry to funtiish lal"»r mid Ibc nnlipatbirA of tfie- Know- 
tuithin^ party ou this ncore ware appealed to. Tbe chief alruggle 
centered aivmid the Buhstitution of one crntral route to San 
Frsaouco for the three Imes proposed, and. after several amcnd- 
inctils t€ thut effect liad been lont, one by Mr- Uavie wna carried, 
lib tliia finendmecit the bill was p&uod, W^ to ^T, Lnt«r tho 
waa reeo«)>Sdcted and the bill rccomrattted to th« seleot 
inittM hy a Tot« of J05 to ^1. 
Tbc bill whieh paswd the Senate wofl not aeted apoo- 
Oin> «f Uw mmx. interpjJtinK features of tbe FTooso debate w&a 
thr viiee^-b Df Tbtuuda 11. Bt*nton, itbit-h Sk vlvrifficant hm indieat- 
h^s ail enttrtly chan^rd JiHiludf toward govi*niinrnf, pnrl,i(»ip;i- 
t)Oti>" Benton stated that the settlement of the conutry ortd the 
growth of slato-n and lerritori'?- hat] madr jiriv.^tr enN'i'priw* 
prpferabl'?- He Imd r>i]nd sifilid crtpitaliffts ready to rnidcrtate 
the work without subsidy- and he scouted the idea of paying 
Tor th« ofte of a road built at guvemmt^nt L*xpc>nm>, and of b&r> 
ininir with eorporationfl whieb alwnj-B cheated tho goverameot 




«f 4;, •/ W^ ffniL 4H<f ru*. »< JFjMSr*, ft; *2T; ivprLJiL »bI, T. p. SSI. 

[57] 



5d 



BULLCTCf OF THE CWITEBSITT OV WlWOKSl^ff 



pAcnric Rah.way Bili£: 1855-57; Hklaiive IvAcnvrTY 

At tlie iii^xt CiJiEf^reHs iiu iiu^uxure parsed either branch of the 
tiatioiinl U-^islatLii~e, though Ht^ver&l bills wt:Te mtroduccd. 
Pronimcnt among llicse was on« reported during the first aofi- 
won by thr Sj^finlc j^t-lct't rommitlfi\'' Un' rliiil iirr^viaiaiks of 
which ^vcrpi: Ji land grmit of alternate (i«oti(Jiis twelves miles oo 
mw-'h iii<k ; oowtraci to he lei by bid : eoniraeTors to be miititlpfl tn 
|;2,5GO,000 iri l.itiitt!<l Siat«a six per ci^nt. bonds upon compledoil 
of iuTt hiiri*lr*»d milpn, to hf trpnid within Iiftc((ii yenrs afl^Tr tbc 
in>itipU-li(m of IIjh rtiad; dq>oniL iif atcurity required awl the 
gov^vunieul to liftv(? a Ijpn until Iho bond suTiaidy sbould Iw re- 
pdd. Tills bill woa laid uu the table by a wXt of 25 to 23. 

It WAA during this 1S5G-57 ae^nn thai Mr, Gwin made &n 
atltmpt lo [>usli through the Socate the sfiino bill which waa 
IniKKpd hy thnt body in 1855, The attempt, however, proved 
vain, artd the bill was laid on the tabic. ^* This episodic vroU il- 
liistriitcJi tlu' rdntiv(> inacli^'ity of Congrnts with regard lo Pa- 
Citlc railways, an inaotivify due lar^Iy to The decline of the 
^'hiifi" pijwer and the ht^nt of tb<> KaoMis struggle," 

Rkkisweo Acnrrrv ix Paopio Bailway theotraaioN : 1858 



1h the campaign of 1855 Ixitb the Hepublicau and Democratic 
party platfnrmfl cOTitaiEcd I'afific railway planUs- The Demo- 
crats, who were to have llie majority in Cocgreo- worded tbein 
as folhiws; " Iteokcd, that the democratic party recoajiiEcii 
the ^ri>at importance, iu a politiGa] and eomtnereial point of 
view, of a Hate and wprtxly fl<imniunif5iition thr(ni(fh our own tor' 
ritory bpttt'een tbe Atlantie and Papifii? eoasbt. , . . and it 
Ek the dtiTy of lb*- F4HTi»nil jfovi^rnmrnt Ui *'H>r(?fKf (ill it* eonsti* 
tulinnnl power to the attainment of tbflt objeet. thereby btndin? 
the tTjiioD of OHwr Staffui in iniliKsiolnbli* biindit, Hnd op^ninft to 



"f^tttff. Wfitr^, IVSa fiQ. r. ikfl!' I^m. nr>. IW>, For atli^r bill* •m- A<d.> pp. 

vw; 4vr, tJiun: rirj^ii Jit r^m , iiw. ■m, na it^t. ami i^e Af. ny 331 

■r/iftp t3!f\hf. iHTifi r.T. p. TTn. Vr.r nth*'!' h1l1« tiv pp. HI. 9r4 3lS, 

tnrvtyw nn^l rcprirl tf IUa vntT^THry Of VHP, Vrblcb %-t9 tniwoEwl by ibv ttrf^- 
Imry unci pr^voktil a fttrtbi*r rpjity. 
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tbc rtcboommorcc of Asia au overland tronBitv ..." The 
B^pcblMiui plank itab mere impcratiTc. 

in bU ofiDual message coirmiunicaUd to Conet^^ t>i Decern- 
bcr, 1057, Prvftid«ut UuebauaiL argued t^trongly for a. l'f^ilic> 
nulway. MiliUr>' capodi&Dcy was the burden of his sir^uiueut. 
"Witboui mieli a road It la quite evident Ke oannot 'proleot' 
CAlifrjnii« Dtid nur I'nciflc pc»Mpfl«iorw 'ARAtniit invasion/ *' wu 
bis ctmclnAiou. Be also n^f^rrml to iKft mail servii^e aiid j^en* 
m\ njioTtifrt^Ijil i!rvi<I»|ini<uU wt fitn\i%hwg nuxthnvy nr^nnvnin. 
But llii-' con±lihktii:>ctalily of i^rovteriiiitetit aid tu tlie uuderUkiu^f 
rented upon thr power to rHJAc and nupport nrmica. 

In Hit Senate Mr. Gwija al once jpDt a reao]ation poased which 
refcftTvcl Uiia part of Uic pr«!ud^Tit'a mcd»age to a select commit- 
te« ot Diti«," and a bill (no. 65) authorizin? the pn^sident to 
eootmot for tlie trauaportatiort of inaib, trooj^t!, olv., by rai!- 
roftd from lb" MisKOTari to San Francisi.'o was intnuJucod,** 
BH«fly the aubetajiee of this bill follows. Bids were to be asked 
for, wbirh miisl kIhI-* ;vb«t aminiiil wonlil be nimpk'tin! »siHi 
year, wtien the road would tie ^irrendered to the govern roent, 
oimI at wfaal mte, not to exct^d $.'00 a ytmr, the mailH vtiiuld Iw 
carried. A deposit of ijioOO.OOO or bonds to that amoDut must 
be made to guaruiitei: the esteeution of the eontract. The aid 
propo«cd oonsirted in both land ard n loan of credit* The 
amoual of Land was twenty sections to the mile, to be loo&ted 
on «Aeh Hi<l» of the r»ad. Tlir <Ted]|, in tho tGlmpe of nineteen- 
year 5 per cent. TTnited States bonds, v^as to equal the sum of 
♦12,500 per mile, but not to «ffe*-d a total of *25,O0O,000- These 
bondfi trere to he repaid by transport nlifm nervice. Upon aur- 
T««ider to the government the road waa to be turned over to the 
utates. Tbi^ irmi^i? nf (b^ rojul wils tf> tn- MX fept. Tlie pnsl-em 
t«rnuiiUH wouhl hnvt laiu on the MiHsoori river between the 
mouths of tbe Big Sioux and the Kahaik, 

The bill iffas ^aU,v postponed. 

In objecting lu tht bill Mr, lirown fMi**,) stnled (but he 
thought existing eompacien of prrven nbilitr ought to be am- 
trovted with the work. Most prominent amocg the negative 
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ATKUtncutA, however, accmfi that bii«cd upon the UDprctit&UeiKffi 
of roitw&ys. It was urged that railway oapitoJ wiw rolativcly 
nnromum^rativt^ and that where there vfos Uttle wa>' or looal 
traffic this was especially true. The l'4icitic TOBd would have to 
depend oil through traffle. Such resaoniug, of courBe, had ita 
fltroTiKont A|>pl)r&ticiTi affainxt the propoMod Aiaendments for two 
ur tlir»e liueM. Thia woa tlm time of the urlaiH of 1857 and ex* 
ivtiiiR economic conditions mnfli? a hniikifrtjimd imfavombU for 
nuah le:-U7atiou. ^tr. Mufion troidtl ar^fue wUli much force that 
iniumuch as laud grants hod ntimulated recklefie railway con* 
struetion they had beeu at the bottom of the criaia. 

The Hounc, &f1cr much diffictjlty nrimu^; from fear of aeetional 
preference, reforrad the subject to a eelect coaunittee of hite^u 
oad proceeded to wrjinsle over routes." 

SeNATB PxasES A Pacific Rulway Bill: 1853-69 

In D9c»raber» 1358, the bill wbiob the Senate bad poetpoaad^ 
wae again taken up, and, after being Tarloualy amended, wat 
passed by a vote of 31 to 20, It provided for three roads to be 
built of Ameiieao Iron. lu arguing Cor the bill Mr. Qwin 
Miirnmrd. up the udvuniJiges IV^im a rHvntihp pi^irit tit vii?w under 
four header Pirsti the ^ale «jf public Taudn would be mcreuBed; 
Second^ the reveuuea from inipi>rtf would be au^menfed; Third, 
the expenses of tht wat department would \tc deervaaed; ant!, 
finally, the expenses of the post office would be decreowd and 
ita income enlarged, 

Perhaps tlte most titrilctng thing ahont the discuoMon of thia 
■o»;«ioii was the prominonco given to the rivalry between North 
and South. The sp^'eeh of Senator Jvenion is a case in point. 
"Now, *dr, 1 have nt^t n solitary doubt* thai if only one road ia 
provided for, and the route la left open to be selected by the 
ccmipany who nhwll undertake it, a nnrtbem route will be 
adopted . ^ . pounnf^ all lU vakL travel ard fr«ig1itJi 
. . . into the nortbem States and cities of the Union , , , 
and* sir. T cannot but tie aurpriM-d that any iiouthem Senai 
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ftbould hi urilliiif: to vote mch a ntacDificcot doDation of Ijuid 

and mckiwy to one ent^rpme from wtioli his eeotion ia Likdy to 

derivo tuoh tritUog bencttlu. . . , Northern cApitoluttn thwx 

^aU •ootkom tnv««Ctneut« as if tho ver^ touch was poUation, 

^H|. . . I belieiv tbe tim^ vriU come vthtn tlic ftlavo Stat4t vfH 

^^a coMipoIlod, in viiiclicatif>D of tti^ir riffht^n interests, and honor, 

to aep»rate from lit* tr^v St^t'^M, mu! rjvet un iii<lujit-ii(liuit Con- 

fnkraicy; uid 1 am not sure, Hir, that thm tiiue is not near at 

bamS wb«i that evwil wUI orcsur.'*'* 

Tli« Hoose took no action on iho Senate bill. 



PAonc Bjulway Bill Nbaiily Bnactbq; 1S59-61 

During the 16r>9-e0 MMiOD—tlie flnrt f>f the thirtj-alith Con- 
au btU for a PaciHo railway pawHrd rptber bouH^, Uiougb 

reral were introduced. In the flou^c, Mr Curtia (la.) came 

tbo froDl^ and reprMentine tbe ma^iority of a committee of 
sixteen* urtru<d for a bill for n central route:" the road woald 
coat flSO,000,000, ono-holf of which amount the ^overomont 
vouJd fumiah in tbe Kbapo of Uiirtyyiiar b pi-r c«nt. hooiK to 

repaid by traiwportatioD. Construction waa to be carried out 
a company of forty-fiv* membcn. 

It rnui af, IbiK Kpwiftrt tbnt tb^ vo-f^nllpd PpopW PaoJflo Bul* 
way Company, (^bartered bj' the Ntata of Maicie for bdltdlng A 
railuay and tclrffmpb from the wc:st«m boundary of Minoori 
to ^au Praiidaco, cam« befort? Conym^si with a Tie^tifJoii for 
right of way and a ffrant of land/* At the next acssion a bill 
w-aa introdnoed in behalf of thia company but it waa nerer fav- 
orably acted upon. 

In Doci?nib«r, 1960, tiie House affnin took up tho aubjoct of a 
PaciGe railway, and. aft«T fomo rou^rh parHamantary practice, 
paoMd by a vot« of 95 to 74 a bill for two roada with eaetem 
hranehva, to !« aidad by a total aiibaidy of $96,000,000 in bonds 
and a land grant. The S^nftt^ amended thts bill by adding a 
thfvd rtiad on ihtt nortli^m route, inereaaing the tiat of Sncor^ 



>*Cf*t at^u. i»7-at« p. ^'j. 

of IbihI vaa lncliid*a 
^J^AL Itite- lttO-«0, nok lit. 



)■** fl1>r> K4P cf Vvm , i>o, 42H A crwi4 
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porfttora, and throwing more restrictions around tho \nmd voh- 
ddy; And pauod it, Jammry 30, IS^l, by a vote of 37 to 14. 
Upcm iXs rfttiirn to tlio TTouyi^ with tliQ Sonflta nmeDdiDCiiti it 
failed to p&ifS: tlie bill WHS L'umbenome &Tid (?rude, and tli^ 
niwiuin WAX nf*ar1v over 



Pacjitic IUh-wav IJujj^ is 1853; Affhopmatiok por Rdrvet 

TliL* weot-HHioa of the Soulln^rn bTiiles al cmi.'e oji^nod tlifl dnrpr 
frir tha \titsan^K of a PaiuHc rnilwa/ bill. For out! tbiiig, it aiiii- 
plided ftcotioDfil conflict; and. again, it withdrew the stabbom 
oppOMitiQii of ^lclul!l(■^i fttncl-conRh-nrtit^nif^t Klatr-H*'riv'UlA t*on- 
grcvmcn, An at the preceding cumpnignf tKi w ISGO, the Re- 
publicans fitood for immediate activity, resolving '*that thd 
l*V'di<rul ^veromciit ought to render imm&diato and efficient 
aid,'' and in May, .1802. tbo Houee pas8dd the hill which mtti 
WJiiit- modification was to beeome a law. It provided for th« 
con «t ruction of « road westward fr<im the 102d meridian to the 
California border, wliciipe the Ct^ntral Pat'ifit' Railroad Cocu 
p«iiy, <»r CBlifnmin, would eiteud it to Sacrnmento. Sast of 
lln! I02d nicndtan a unmher of radiatiay iN-aurlies made con- 
nectious with difTcrent sections. Land woa s^ftntcd to th6 
fijnount of ten alternate sections per mile, and bonds to the 
amount of $50,fXW,000, The rote stood 73 to 43, 

In tho Senate tho bill was amended to extend the eaatem tor- 
minns <»r the Uiiicm Pa^*i(it mtun line to the 100th mcTidimi," 
Mr. Trcjjnhull oppci^d this amendment as authorizing a oom- 
pany to invade the territory of a state without that state's con- 
«(*iit^ inasmuch as the lOOtb meridian lay within the limits of 
KanHflH: hut an llie temilnal point was not Axed on a north am! 
south line aud might hnvc hf;cn h^^nted in th<^ ti-rrilory of Ne- 
braska tlio amendment vf&A roerarded hy the majority aa merely 
authorizing the company to take advantage of any cxietiiui char- 
ters. Aa amended the bill passed the Senate 5£> to 5," 

There was conaiderahle debate in the Senate over the proTi- 
eion requiring; oompletion within a certain time on pain of foi^ 



"A (][i;"M "t til" tri Ib n[iL*r*iii]"i] ;» rtilM rlmpfcrn 

*/bfA, p- 3S40l Ah birpa^iUi iu tbla i^lupler Cur dkr*l uf Urn WCL 
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feiture, •oni« Inilding thnt fiu*'h rcKtririion mtxtlv th« clmrl^r no 
grant at all and plaj^d the eompan^ iii the position of more 
tpnaulK al wiiffi-rmjrp,*' Tin- vii-w pn-vflilral, liowt^vt^r* Llwt Ibe 
diartrr vtas a t^ouLnurt in wliJt-h tijt- party of the Eir»t part eitn- 
p\y mjulc certain stip»laticim m n part of the aeroi-m«nt which 
iQ Kko way impaired it. 



TiiK AwnviMTtwv Act or 13^4 

The act of 1862 proved iunufficit^Dtly liberal to attract ea.pital 
nod it ilid not nfiko adcqiiatr* provjKitia fi^r cxpropriutinK phv- 
ate property for ripht of way. It at^*»>rdiuifly did not settle 
Ibe kauoliiip Pacillu railu-ny proUU*m and (^lui^-rCKB watt at cmce 
called upon for further aclinn. In December, 1862. at the third 
9eadtm of iIj* ibiriynevenih Conprfis, u bill was introdueed iii 
Ihf ftoiuitr thi- rhirf prvjviiiihn)^ of Nvliirb wcrp (1) n dfirrcjise in 
line par value <if tihxreH, with Ihc^ idva of making tlieni m4]rt< 
IMipiiUr; (2) the grautiitir "f fl^'^ htmdH, whlrh hv th^^ nrt nf 
1662 had been rewrved tUl the i-amiAelmi of tU« uxitire road, 
tipm c<iiupktion nfwrtions; nnd (lU provisuon for rxpropria- 
tioo f»f privaK^ lotid for riirlit of ws.v.'* Tin* meaanro passed the 
Senate, but was not aeted upon by the House, 

It ivu in di«euKdD(( thin bill that Mr, Poinoroy (Kan,) pro- 
poaad an amendment anthori;tmif the eoTrtpany to ea\\»t laborers 
mder military dladptluo, im lhc< groum] 1liut thr nind would he 
i^xtetided l«*ry#jiicl thn pale of ifovemment and some means of 
(iri^atjijEini^ lh*r Ulniftrn, wbiHi vnmld hi' Tnri,i*ly ilrnwri fmm 
abroad, ^ffvts ncocwary. Thi« extraordinary proposition w^ re- 
jected by thie Seaate, 36 to 2. 

At nlK'Ot thin time, too, occurred tho momoroble battle of the 
eaiufCH, in wbieli the intereMs rL^nrcflcnlmE Ohic-a^o and the 
Kast drraiaudnL thr ''standard*' gauge \b ft, ^\^ in.), ^t. fjouifl 
the brond tfrniFfo (f. ft,), nnrl r'sUifomia the Gfool pant-e wbieh 
then prevailed in that slate. Early in 1S63 an aet was passed 
irhi^h cKtuhliiihrd the standard gaugtv*" Thin act, then, was 



* Sk Oar 0^>W. lAe? oSh tnAn at bllli. flen, n9> ISO- 
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»uppltiiieT:tflry Ut the act of 1862 whidi merely provided tor a 
uniffirm gauize Xn he iltftenniDed by tlie prBsiclent, 

At Ui(3 16Gn-G4 .stfiRiOT] fiual af^ttOEi A^a^ tAkeu. Doth SeDate 
end House passed bilJa and only agreed upoo legislntion through 
the medium of a conference committee* The Senate bill pn>- 
rided that insteod of receiving gov^rnmeut bonds tbe company 
might lasue its o^tl bonda upon which tho goyernmvint would 
gu&riLnlco interefit;*' the House bill was similar to that Anally 
passed, BrioDy tfae main substance of tho act of 1864 may h4 
^74n aa follows;** 

The pat value of shares of stock was decreased from J^l^OOO in 
$U.>0 'Aiif} llie Uiin] niimbeT" of sbn.reB ini^resAed In ],00f).0(10, 
Tbc Imaixi of dirt'otors was mailo to con^iist of 1^ ploptpd men 
and 5 goveramtoit represeEilatiTes, The land grant waa dou- 
bled and ria<Ie ten scctioog on each oide, to be taken from within 
30 milea of the road. Patents for these land* were to be iaaued 
upccn thl^ completion of each 20-milc section instead of th« 40- 
mile sections of tho act of 1862, The company was authorised 
to itis^xe \W own bonds to the amount of the United Statea bondi 
ffranted it by tbe previoiin act and the*© were to be a prior li«i, 
thuA rek'^Bting ibe i^overtiment bondi to the position of a sec- 
ond morlgage. The hondw ^x^'V^^ Ui bp issued upon complfltion 
of 20-mile sections. Time for completing the road was extended ; 
ajid the provij^iim that i^ompruiitnitioi) received for gnvp-mmcnt 
siprvJce shouM be applied to |jftvnienla on the govfrunnrnt Ixmds 
was mo<lifird to re*iuirp Ihc pnynii^nt of niily b«lf snch tompi^- 
salion, f'onpresM spoeifically rcnorved the ri^ht to alter, amend, 
or repeal the aot, 



"Cow. 'il"^. l*0aJJ4. pt 5M7- 

**d*v ■(iLH'titlU to llilH cEiJipTrr for dvtilU of tbfi ict. 



S. 



164] 



BJiyKt— A COKOREBSIOXIL BlBTOftT OP nAlLW^TS 



65 



APPENDIX TO CHAPTER VI 



The foUowing ia a ntfa^r Mi minniAr; oS the Pacific railway 
«t of 18e2, 

-In cct to Old in the cov^trrrciwn nf a Hothi'^ff on^i Tfiefjraph 
JiW /rwH tke JiMnotin Bh'cr to the Focific Ocf:<in» Gnd to s/^curf 
t0 th€ Gor^mmfnt Iht wie t>f »arHf for PostaJ. Military^ <wd 
{tfhrr pirrpotff. 

B^ it rnAnfjul thnt Wnll^r S. BtirKesn, it al. (157 nt>ipnt), to- 
fretber willi five wDiumiKaioutim to be appointed hy llift KKdratary 
of the inlcrirtr, nnd all pcrwns who shall or may be iwsociatcd 
iviUi lli*in. and their surteaaorft. are hereby created a* the "Un- 
ion Pftcific Hailrcind Cr>inpa.n>\" E^ower is ipvcn to mc and bo 
sued, etc., and to lay out, cocBtrcct, furnish, maiDtain, and en- 
joy & continuouK rnilrt^nd txTtii tclo^iiph, from u point on tlio 
100th meridi&n between the south margin of the valley of tbe 
Republieui river, nnd iha north cmrgin of the vidl^y of th« 
Platte fiver, id the territorj* of Nebraska^ to the wefftfim bound* 
ary of N^TTgda tc^rritory. Capital «IwIe shjill be 10(1,000 nhnreH 
of $1,000 eiwh, not morp flinn 200 ^hiires tn he held per person. 
Peracns fkatned lo eouslllLiI*^ hoard i\S <'<iniinissionpr!i i>f l}ii? TIij- 
Km Pacific R R. ixnd Trkirrnph Co. Dnty of board to open 
bo(to for aabscriptions, When 2.000 shares are eiihflcrihed for 
and $10 OD <flcb paid into the treasury, a meeting of stock- 
boMon ia to be held, to elect not leas thim thirteen direetora for 
nid eorpoiBtioa. The^eaf^^^ the duticn of the hoard of conmiis- 
iun«r* Mase forevet. and the stookholdere then ehal] eonetitute 
taid boc|7-P°lit'*^ and enrpornte. At tho timt* of th« lirst, and at 
«acti trittonial election of directors by etooUholdeps^ two addi- 
tional direelom aha\\ be appointed by the President of the 
iruiteti States, These appcinled govemmenl directors not to be 
idxK^kbolderH in Uuiun Pacific Railroad Cnmpiuiy. Oireclimi to 
«Iect offlcetB- Power to make by-lawa, etc, 
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Sec, 2. Right of way through public hmdx tw<j hundred fwt 
01) each wde of Uie irauk and the right to use materials from 
giivcrtiioent ^nntla Tin* KntnliHl: V- S. to r^sliugtiinh Iiiilitin tJlhsi 
lut rapi^Jly im iioHHihJe. 

Sec. d. Ercry altcrnfltc, odd-numbcn^d wcliwi of public land, 
to the amount of five ae<^tioDH ]>er uiilo oti each aide cf the rail- 
road, withiD ten mile limils on each side, ia ^antcd^— excepting 
miuoral landa. SuL?h laBda as are granted to be disposed of 
within thnrc years. 

Sec. 4. When forty miles of road (of hesl American raila) 
ar« oompUted, thi> pre»idont of iht l.'nitvd Statca fthall appoint 
1hri>p cxninintfig <'<>m)ni)wionE?n:. If the roiid \n ^tiafactory^ 
til[e« to tilt* Ittiid grants are to Ue giv^-ii. 

Sac. 5h FiirtTipr, wh^^n forty mUrjK havp hrrn witisfiii'-torily 
nHii|»letntK 30-yfHr. it i«i?r fnnl. Umili of the rnili-d States to 
tW nTiiniml of $1€,000 per mile shall be paid to the cooipany, — 
btm'l- ^^h\\ mtcreat. tc be redeemed at end of 30 years, and to 
coimtitutc a hrrl morlfza^cc on the road and rolltni; stAck. Iq 
caae of default road to lie takeu over by the United ^tatM- 

Sce. tj. The ptkvcmmeat tilmll havo preference in t!io use of 
thei railrcad and telegraph, at fair and reaeonabls rates of com- 
pensalioii. uot to exceed the amfmuls paid by private partiea for 
Ihe Kwmif kiird «f «rrvieca. All payinpnt for nfirvi^e r<»ndcr4]^i th* 
govenimeiit hIirII In- aitptied on bond Hiid iiitereat payinerita; and 
nftrr i'i>iiiplrTlion at h'list. r> ])er wni of net eHminifs shall be 
ajiEtujilljf tM Hppljir^d. Thr? abovt- j^rauts are made on eondldou 
that the Ijond* ^tiwll be paid at inattirity oud the road be kept 
in repair. 

Sco. 7- The company ia to file aaspnt within one yeor; within 
two yc^rs the ffCDe>rat routo of the road is to be deaip^tated; and 
the road i» lo he eompleted ht'torc July 1, 1871. 

.Seo, S, Ddiines limits of route — to eonneoi at western bound- 
ary of Nevada with OeotriU Pueific Railroad Company of Cali- 
fomiii . 

See. 9. Lea veil wo rib, Pawnei*, and W^ntern Railraad Crtra- 
pany of Kansas is authnri/i'd to conslruet a hraneh eoiiueetin^ 
with thp U[iion Pa<!ifle R. E. : and tl» C*tntral Paeific- R. R, Co. 
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liiM from Ib^ Piiciflc orui>^t Ui Ihi? riutlern buuiulury of ('pilifornin, 
S«c. 10. Sftid KansflB Co. sIiaII eom^Me 100 mi\m of thpTr 
jil ri««H wilhin Iwn \vnri« nfff^r filing WKi<itt, nnd 1f)0 mitis j)*<r 
■ymr lLi-n«ftrr until i:i»m|>li>t»'<I. Tlir Ceiitifil Paf.ific "khftll com- 
1i]«t« 50 mitrji vritliin twn )y-im niXvr filing aMt-nt iuii! 50 tiiilfm 
,|WY jear thereafter until completed. After completinir their 
'ftA«U O^ty mojr unite to ccrutnict p»rt nt th<r Union Paoitic ltDC> 
with the consent of the state of Kanana. . . . 

Sec. ]I> For Uie ^CH> miicn of the Baid road whiab arc mo«t 
louBtainouE and difficult of coiietrttetion, to-wit: l&O railf)^ 
w«ai from th« eatf«rn ba^e of the Rouky mountains and 150 
aiil«s rtst from wesl«m haw of the Si&rra Nevada mounlains, 
th* bonda tAtue<l Hhal) be at the rate of $44,000 per mile, to be 
pvim, witb Eiitidn* tipcm tbn ^'omplMion i>f evpry 20 miieN; and 
lirtvii'i] llif* pitH*Li(ri>« last iiarrtet] of I-'iO imlf^ eacli, boit<bi iiliaU 
hr iwsiiod at, tbf rule of #^2,000 jut railr, to b(t icivcu with landj, 
far etery 20 milea coitipleted. Provided- tbat no more than 
\JQW of Mid 91,000 boticU nhdl hr iww^ imdcr tliiA act tf> 
[Bid ID coDstnictiZLft the main line cf s£.id nilroa^l and tclcKraph. 
See. 12. In ouc oF diMunxiancnt aa to rou1<<±i. the preaidont 
of !h«» Vnited States ie t3 d«t«niiin« location. The traelc of^r 
tlu< ^nUrv rofid ih to bo of unifomt \vi<1tb. witli ffrade^ net t^ 
rxe^ed thp maxitiiiini ^rrad^ of th? natlimore and Ohio. 

Scr. 13. The Hauutbal and St. Jo»i-ph R, R. Co, pmy eJCCend^ 
il9K nmtU from St, Jovi^ph via At«hUoD. to eonneet and unit* 
witb tile rwnl tbmtiirh KaiiHaa. . . . and may fur UeIh pur- 
ptop HM' any milroaid ehartirr frranted by tbe Le^datara of 
EacBAa. 

Seo- U- Said Tnion Pacific R. R. Co, ia bereby antboriM^d 
and required to Mnsirar^t a Htnirlc tine of rniIro<id and tcln^'aph 
from n point on the wc^rtcm boundary of the atate of Ifwa, to 
be fixed by th^ preeident of the United Stalcn, upon ttie moat 
dir«et aii4l praefioahle route, to form a eonnection vriih the road 
■t th<^ lOOth mendian. AlirO a branch road to eonneet the mam 
wUh Sioux City, — ajt »oon a* a rtmd 1% built througii Min- 
[D«nta or Inwa to Sionx City. 

fWc- Ifi Otbfrr (uunpanlm may eonnact with die road of tha 
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IToion Pacific Coinpauy by coiiBent of Uic pmideot of the 
United States, 

Sec. 16. All the companiea Herein mftntionwi may unite in a 
GonBolidiLlcd <JOmpaiiy wpf^n Hlmg Boticc with the secretary of 
tho intenor. 

Sec. IT. Thft rond iff to bo fopf*>Jtcd if a continaous line of 
railroad, r^ttdy for use, from the Missouri river to the navigable 
walirrii of The Sjieraineiito is not ecunplorert by July 1, 1376. Of 
bondfl to be given for any part of the line east of the 300th 
mrtriiliaji iind west of the west foot of the Sierra Nevada, moim- 
tunA there shall be re^rved of eai?-.h part and installment 25 per 
cent, to be and remain in the Treasury undelivered: and of 
other parte of the road, 15 per cent., until the whole of the toad 
la ciUDpleted. 

See. 38. Whenever the net earnings exceed 10 per cent, por 
onuuni on the eoat, Coopreee may reduce rates of fare if they 
ar& unreasonable. And CongreEs may, having due regard for 
lh« righu of said companies named herein, add to, alter, amend, 
«r repeal this nct- 

Sfrc. 1&. Arrangements may h^ made with the Pacific Tele- 
graph C"-, the California State Telegraph Co., and the Over- 
land Tekgrapli Co, to remove their lines of telegraph to the 
route of the railroad. 

Sec. 20. The corporation hereby created and the roftd« con- 
nected therewith s!iall make annual reports to the secretary of 
the treasury, contnioiEg — 

L NamtTB of etookholders and plflcea of residence. 

2. Xaniea and rosidenees of dirtclor* and offioera, 

3, The amount of stock anbfleribed and paid in. 

4. Description of the lines of road surveyed, the eost of aur- 
vcySt and the lines ehosen for pnnstniction. 

5, The amount received from p^^engera. 
fl. The amtfunt received from freight. 
7. A Malpment nf expeoaee of road and fixtureSn 
9, A tlftailed statement of the indel^tcdnesEL 
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Tbe Bubgiaoofl of tbe &ct of 1864 ta as follows :* 

Jn 4Cf to iunfind «» oc/ entitUd "An Act to aUi in the €^n* 
Hrwiion nf n BailrtMd and Trhf/rajtU Lh\f from thr M ixitixxippi 
Jtirtr to Ihe Padfir OcraiK ottd ^> ncfjirt*. to the Gii'^frartwtii thr 
twc rrf Ihf MJiic fur JXA(f^^^ iiiilifari/, aufl t/thcr f>urfi(/neii.'* 4ip' 
pr^Vi<i July firsts eitjfitrcn ktinfh'rd ^mi fr;rtp-tu'i>. 

Be it CQoctod Ifff the t^cnatc itnd Hennto of ItoprcsGnitttives of 
i%9 Vnitcd Statfg of America in Congress assembled, That the 
Cftplul Mock of U]« eompau/ entitled t1i« Union Pacific Hmtlroud 
Compfusy, Aatborijted by the act of whfch this act is ara^Ddfitory, 
fthjill \)0 ID ftliarea of on« liundred dollarAn iti«t«ad o1 ona Uiou. 
and doll&ra racb; tli&t tftn numhcr of nhnr&s shoTl 1>e oei« mill- 
win, )EiKl«id of ciiir himdret] lliouMatid; ami that the iiuiiil>er of 
aharct whicli ^uy iicrsoo sb&ll hold trr entitle him to aorve aa a 
director in o&id codopany (except th« £ve (directors to be ap* 
pointed by Go^cmmf-nt^ Hhnll be 6fty Ahairei! instead of five 
dttitfl; tad that GTcr>* ^uleonbcr to aaid oapitAl stock for each 
oliiaro of one thousand dotlEtm^hcrdoforeanbficribcd. shall bccnti' 
tisd lo a (vrtifiout^ f^r ir-n shnrM of one hundred dollArv oach; 
and tliw tbi' MUi-a-'ui^ w*tn\s in wi-Umi fin^f, <jf wifil ai-t, *' whirh 
slull br ffubM^nlx.'d fnr and b<^ld in not mnn* Ibjin t^o hiindrrd 
abanfi hy nnyona pen«n.^* b<t. rmd ihr jKinif? arr h^rrby n^pt'jJed. 

{Sonion 2 provided thsl, until the whnle t^^pilal of one ban- 
died RiillioD dollan wa^ Hubacribed, look* for recemcg stock 
Atibttrriptiiinfi ihfiaidd Ix* kppt iipPii in spvpn ritien whioh were 
Domed: tbat tlie cahIi paymeuUi rttiuirM oti NtiWriptioua should 
cootinne the same; tbiLt the ittockhoTdcn^ vhoiild 1>e fi»w«ed on 
tbdr boldiDffS suraa iK<t less tb^n iivti dolkTv per nl^re, at m- 
t^rrolA not Rrcntcr than mx month:<, until the full value had 
been paid lo; that only money should be received in payment; 
that the eApilal stock xhculd not be increased beyond the actual 
cost of tbo road,) 

fSectton 3 r^luecd tlie width of tbe rigrht of ti'ay to two bmv- 
dnd fe«t, and provided elaborate ntacbinery foir obtaining poa- 
aeadoD of private lands needed by the road.) 



" tn IW bf*clVCrd tMltaifl tbr <i«I1aL <Uc»t to WlilU'* EffH. Of IA« ^p 
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Section 4, And thrr trnn **ininrrftl land/' whnnrvftr the vniar 
occurs in Ibis act. and tlie act to which lliis U mi ameodiDeDt. 
«hnli not he cone«triicd to Jncluito coiii and iron timcL 

(Section 5 cztentied one year the timQ for filing maps of the 
pmpoMf^ ruutcM And for eompk^tiuj- tho madEi; prosrtd<*d that 
the Central Ffloific Compony ncod o-Mnploto hut twcnty-fiTe 
mUat at track jjt-r year, mutoad of fifty, aud that it bv givta 
four yt*Hr« to rmch thp slatp Hno; it providivd, funhpr, that one- 
half iTHtead <*f the uhijlo, t'f the ^nms ennied hy the roads by 
Kri'viiii/ Ilii' ginrnininif, hIhojIH hv applird on Ihr dHil in thi?_ 
flovermueat) 

(flri'r.itin Ct ni'idifiriT .%P4'IJon 4 «t' ihf' «d of 1S62 m» aa to reu-" 
d^r it cofriL^r to a*^t pi^saesaidti of the subsidies, and provided that 
the Cmtrid I'ac-ilie should rc(^«ivo its eubriidiev cii the «ompLetioD 
of twcrty-milo section* infitmd of forty mi lo soctiom.) 

Scftlitm 7. And be it furiher snacted^ That ao mueh of aeo- 
ticB Koventcen of tnid ost aw providrw for n rownration hy Iho 
^i>vi?iTiir]«tLt of a portion of Ibe boDd§ to he issued to aid in th^ 
coTi^triJotion t)f said rjiilrtmdit in h*»TY»hy n-p^alM. And the fjiil- 
arp of any one compimy to comply fully with the eonditions and 
rrridinnru'Tits nf thin JtH, mu\ lln' ml Id whii'h this U jimrndn- 
lory, aliali iiol ivork a forfeiture of the ri^hta. privi^efie*, or 
frnn^hisT' nf nny other ra^nipany or n^mpniitctf that i^hall have 
complied vvitli the aame. 

i^ce. S. Awt bf it further tntn:tf(L That for the piirpoao of 
faoilitatintc the worh on nnid railrood* and of enahlinfr the said 
eomptmy aa i^nrly aa praetieabk to <>omiii0Dc« ih» gradioj^ of 
«8id railroad in th^ region of the mnunlainitT b*lw^en the east- 
t-m baso of The RoL<ky mountaiua and the western haae of Ibe 
Sierra N'pvadn mfrunlnlnH, sta that f.h(* «nnie may he finally cnro- 
pl^tvd wlthiu the time re*pjired by law. tt in hereby provided 
that whriK'Vpr the i'hi4'f nigiiu'cr <if thf* Kaid inijrjpnny, and %nU\ 
comiiiiaHiouerH. shall eeilify that a certain proportion of the 
work required to prepare (he rf»nd for tile smpenttmcture on 
any auch aeetiou of twenty milca is done fwhich said certificate 
Jihalt be dnly Tenlie<l), the Heeretary of f}if. treasury in hereby 
authorizf^d and reqnired. upon the delivery nf mieh ccrtiflcfttew 
ic issue to said eorapany a proportion of Miid Ifonds, not cs^ttA- 
ing tno-Uiirds of the araonnt of the bond? anthom«d to he is- 
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sued iind«r ibe provisions of th« act, to flid in tho conrtrutrtioi 
of >uch arelSou of Inmty miktt, nor in ttiiy uaoe excefdittif tiro- 
tbirda of the value of the \icrk doue, the renuminff ottf^-third to 
roaaiti until tbi- mUl f^fi'ticm la full/ completed and certttied by 
tlie €001111 iMioucn^ appointed by the prc^dcnt, nccordintt to the 
tons ftnd proviHJnnd of tlie said act; and no auch bonda ^all 
uKUe to ih^ i. 11:011 PiK'ific Ratlrofld CompftTLy fnr work done wost 
ct Sail Lake City under this section, moro than three butidred 
unit* in nd\'ftrn*p of iht: <?c>mplel<'d ptrntinuouM linft nt luiiil mil- 
Tr«d from the point of bediming on ihe one'hundredtli mendian 
of luiigitudt-- 

(f^, 9 KR\'v Authority to each of the compsnies named in the 
act 1u fftlAhlifdi frrric? ur Imihl hrid||*in urrorai tlir Mifwiuri ar 
Other hrcn wKicli.lic in ita course, such T>ride«s to be so boilt 
aa not I0 inlerf^rt vith naviiratton.) 

An4 pr&t^fti further, Tlwil flay compimy anthomcd by tiiia 
act lo conatruct its rood and i*lc«pai>h lim from lh<' AliNSOuri 
river to ihi initial point aforf^H^iid, ms-y ronslruct Hi rend and 
t0]«f;Tapb line ao as to eoDnect with the Union Paoifie railroad at 
luty puint Vi-uHtivnTylly of vueh initial ])Oint, in caao Kuch coin- 
IMtny shall depm snoh wei^ward eornwtion ifinre praeticable or 
d«drmtili<; and in aid of thi^ c-miMtniclicm i^f su mucli cif ItH niad 
and telesraph lino as ahull be a departure frnm the ronle here^ 
inlwfom pTOYided for ita roud. rrnvh company nhnll hn entitled to 
oil tht bcnctil^s and be >iibjcct to aII the conditiona and ly-^tnc- 
tiona of this act; Provided furOur, however. That the boada 
of the 1 'nilcd State* shall not be iamicd to such company for a 
ffTPfttM* fliootint tlian is hereinbefore provided, if thi3 aanio had 
united with Iho ITcion E'acifit* railroad on the occ huTidrodth 
dt^TW* of loDf^tndo; nor shall sneh eompany be entitled to re* 
edve any greater amount of jUlcrnate i»e4!tionA( of puhlic Inud 
than BP« abo hpwm prnWdfid. 

Smt. 10. Anii h*. ii furtkrr rnacit'l^ That fr.viUin fivi* (if van} 
aM bi- Ai n>odifIiH] and nincitdfvl that the TIniou Pacific Itailroad 
Company, tbe Csitral Pni^ific Railroad Coropany, and any olhitr 
vompany aulhtiriKGd to participate in the eonstmcticm of said 
road» may. on the completion of 6ach aection of aaid road, b» 
provided in auid a^t and the iKt to vhich this act ta an amond- 
menl, iaaiie tfaeir first -mortgapt bonds od their reapeeltvo rail- 
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road and tolegraph lirteE to an mnoitnt not exceeding the amount 
of tlie bonds of tfie United States, &nd of eveu tenor- &rid date, 
ixaui of mAluriiy, trIc UTid chftractv;r of interest with tlie bnndii 
AUlhonztid to be iKaned en Uieir respective roads« property, and 
equipments, except u-n to the pro%'isiori£ of the sixth section of 
the act to which this &ct is an nmendraent, relotii^ to the trans- 
miBaion of difipatchea and the transportation of mails, troops, 
munitions of war, eiipplies and pnhlin stores for the governniont 
of the United States. And said eeotion is farther amended by 
striicing out Hie word "forty," and inserting in lieu thereof th« 
vf>rdfl "on enrb and every sefition t^t not Ip«s than twenty." 

St-Lv 11. Atid he it further ijiacted. That if auj of the mil* 
mud companies entitled to iKinda nf the United Slnlra^ or to is- 
sue their firat mortgagt bonds herein provided for. haa at the 
time of the approval of this aot, i^tji^d, or shall thereafter isKUOi 
any of its own bonds or accmitics in such form or manner as in 
law or oqujty to entitle the same to priority or preference of 
payment to tJie said guaranteed bonds, or eatd ^Fst-mortfra^ 
bonds, the amonol of sudi corporate bonds outstanding and uc- 
sfltisHed, <ir uneancelled, shaU be dsdueted from the amount of 
such g-ovemment and flrgt-morlgsge bonds wbieL the i>ompanf 
may be entitled to reeeive and isane; and ati(;h an amount only 
of such government bonds and siieh fir^t-mortgage bonds ahall 
be granted or permitted, aa added to siieh outstanding, unsat- 
isHed, or uneancelled bonds of the company shall maVe up the 
whole amount per mile to which the company would olherwiaa 
have been entitled: A^td proi'idcd, furthtsrf That before any 
bonds shall be eo given by the tlnit«d States^ the company 
eUlming them shall present to the secretary of the treamiry^ 
an affidavit of the president and secretary of the company, t^ 
be sworn to >}efore the judge of a court of record, netting forth 
whether said company has issued any sucb bonds or seeuritiw, 
and. if ao, particularly describing the same, and sueb evidence 
aa the secretary may require, sf> as to enable him to malic the 
deduction herein required; and evch afSdavit shall then be filed 
and deposited in the office of the Secretary of the Interior. 
And any person swenrinp falsely to any such affidavit, shall be 
deemed guilty of perjury, and on eonvietion thereof, shall be 
punished as aforeoaid: Provid^d^ also. That no land granted 
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Uy IhU iict ydiM \>f. convcyH to nny parly or piuticc, nnij do 
bonds shall fie issued to any company or eompanies. party or 
jwrt]i!!(, UD af-rrmnt of H(iy niml or purl, Uicct^if^ raiti]f prinr iu 
tike paaaac^ of the act to wUIcb tliia act h an ameiiduj^Dt, or 
made nubttcquent thereto andar tlie proviiiioiLH of niiy act or acts 
oUicr than this net, and the act amcodcd by thia act. 

(S<c. 12 provided that the Union t'acifie. eaKtcrn diviatom, 
Nhould buiUt a bnuicb from tho mouth cvf tbe Knnsas riv^r by 
u'aj" of Leavenworth, or elso, witbm two yeare, build from Leav- 
<DWOrth to Lawmiec; but should receive therefor no bond fiub- 

■My.) 

And it lh<* Tnion PacSiSc Railroad Company shall not be pro- 
ceeding in ffood faith to build the said railrcrad throij^h the ter* 
riKoni<a whciii tht? . . . ITuion Padfk- Railroad Oomponyp 
caftorn diTWOlt. sbatl have completed tbcir road to the oDo-hnn- 
dretlth df^TM of ]ut]i-itud'-H th^ii tbe la^t nitmed compAny may 
pr^vcced to moke Mid road westward until it meets and c^imecta 
witli the Cuitfal Pa^jiiic Bailroad Company ou the aamd line. 
And tbo said railroad from tb« mouth of the Kansas river to 
tbo <iDd-himdrQdth meridiftn of lon^tude shall be made by the 
wty of Lan-renee and Topeka, or on the bank of the Kansaa 
fiver opporite said towns: Ptmiidsd^ that no bonds shall be is- 
Hied CT land certified l>y the United States ta any person or 
oompany, for the construction of any part of the main trunk 
line of tiaid railro&d weal of the oue-hundredth mendi&n of 
lonc^tude and cart of the Bockj momitama, until said road shall 
be completed from or near Omaha, ou the Missouri river, to the 
eaid onchnndnidlh ID<^ndittn of longitude. 

(Bee 13 changed the number of elected director to fifteen, 
and of f^^vonmicnt diret^tom to ftve. It provided that at least 
one of the Utter must be a member of eaoh standing or «peoial 
oonmiittdtf, and provided for Inftpeetions of the property and 
repoHs to the govemment by the government directrrs.) 

(See, 14 providi'd tbat (lit* tiexl eltftic^n of direi^tora should 
be at New York on Ibe flrst Wedoeadsy in October, 1S64, and 
that subucqucnt Sections should he annual* at the same place.) 

Sw:. 15. And bf it further tnaoUd, That the Aovcral com- 
anthorifled to oonatruct the oEoreoaid roada &re hereby 
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requires! to operate auil u&^ &aid roads and tclcin^pli for nJl 
jiurpoficn of pommunicatioTi, travel, wid tranaportatioD. bo far 
ait the |iul>liV and the coverDincDt arc concerned, os one costic)- 
uouA lin^' ; and m xui^h iripcratifin and uaCy to nlford and to Aftouro 
to each o^[ual AdvantjigBs and fuciliti^e &« to rsto>s timv, and 
tranKportation, without any diBcriminalion of any kind in favor 
of the road <ir husin&w df any or iritli^ of *aid ffOTupanirsi, or 
uilvurKr* to tht* rrmd or ljiiMtri«H^ of any or either of the other^' 
Hud it ih&\\ not bp lawful for ihp pnj(iriKi>ni i>P any IinH of l«l«- 
t^rapli, aiilhoriwil by this aet. or the act amended by this act, 
to ivruM\ *>r fail to roiivr-y for nil prrnonn rr<juinns tlitt tracft* 
miaaion of u6wa and ineaam:** of like character, on pain of for- 
fcilinif to the persons injtiird for onfh offfrnw, the aom of oi 
htmdrcd dollars, auti such other dannf^c as be may havo saffei 
on account of mid rcfiit^al or failun^, to bo raed for cmd rooOT- 
ftred in any oourt of the United States, or of any ffiatflt or tfrri- 
toiy of oomp^rtout juriBdiotion. 

Sec, 16. And h9 it further frtacM, That any fwn fir raon* of 
the GctnpanleM HiUborij^e-d U> jiarlicipfltt' in the liejieilta of thii 
act are hereby aiithoH;:pd 'it ntiy t.inw lo iiriili- and rojiKolidj 
thrfir orKioii/^tiiJni*» a* tJiename may orpihall he. upoa such (enaa 
and conditions, and in siich matinrr aa thry may a^Pf^ upon. 
juid as 0haU not be incompatihlo witli this act» or the Jaws of tho 
>tatc or irtntM in which the roada of ituch eompanicft may ba^j 
snd to assume and adopt sUL*h cfirporate uamo and atylo aa they 
may agree upon, tvilh a eapital Btor^k not to tseccd tbe actnal 
cost of tho roftde an to be conshlidat^d, and flhaJl fiU a oopy of 
auf>h eonaoUdatlon Jn the department of the interior; and there- 
njitm Htich onranixutiiin, cri ffimiod and roiiKolidatf^d, shaU aoG- 
ceed to, posaeaa, and he entitled to receive from tbe gavemment 
of UiiT Uniti'd Rfjtfrs, >i11 and Kingidar th* grnnts, lM'n**flrj:, im- 
uunities. groaranteea, acta, and tltintra lo be done and performed, 
and be Hubjtct to the aamc term!*, ronditiona, rcfitrictiona oad 
requlreuenta which said companiea raspectively, at the time oF 
auch cOdMlidation, arr or may Iw entitled or nubjcct lo nndcr 
this act. ID place and substitutioD of said cotopaniea so conaoli- 
datf^H. nri^pertiv^iy- Anfl ali oth'^r proviaions of Ihia net, »o far 
aa applicable, rolaUng or in any niauuer appOTtaininp to the 
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compAnie« so cciuolidat«<l. cr either thereof, ahal) Qpply and be 
«f f*>ree B9 to KQch ccniRoli^tcd orsauiKfLtioa. 

(Section 1€ provides further that in (itec any company fitils 
wkolljr or in part to builil iIr Iepo wjfhm the prcAcribt^d time, 
Um cocBoltdat^d oompany may build it <m tli« termn ori^inflJIy 
tSer^. |>a>'ine lo tht ttefaultin^ oompauy the ffalue of the work 
doD«t Hnd niMtrriiils fumUh^d, But thp dpfnulting cniapioiy 
Duy, at auj time before ifie eompletion of the work, resunie all 
its ri*cfhts hy pnym^ thr ri.nMiIi<)Ht*'il cnrnpHiiy thr vhIuit of lb? 
m>rk ikitif- jtuil umterinK furiitHlifil liy h. Any ciompajiy refuc- 
iofir to i^ntcr n i^nnisiotiijfttion nhuM hnrr r<^iuil rightt* witH tbe coc- 
aolidalioo. Il is further piM\idcd that should the OoDtral 
Pacific lUiLroftd i^ompiiny oi i'nliUtrtnn <^i)mpk'te Llieir liuo to 
tbo eaistero liuo of the etata of CalifomiR, h^forc the lino of tho 
Vai'vn PaHrte Railroad Conipatiy nbalt have c-xtendcd wGstward 
so »s t'l njffift iho lio* of said firnl-named compflny, smd first- 
naciiMi company may extend their line of road eastward one 
huii<!n<d and lifty mih'» t\n tht* r^ttnlJivbtKl mii!t, wi m lii meet 
and eonnert vhiUi ihr line of tTie UnidD Pacific n>ad. and upon 
dvunjf mt^ hIuiII r-ujoy nl) the righlfs privjle^en, nnil ImueflU con- 
ferred by thi* act on said t'niou Pacific Railroad Company.) 

(Stc. 17 pruvidtd Uiat the; hraiich from Sioux City mii^'ht be 
buUt by a company having a line rcachinar that point from the 
««Ht. insleod of htinis huill by the I'lsJ'^n Prtcirtc Company, aa 
per Section 14 o1 thv Act r^f ]St>2. Tho ht^nd nnhsidy was not 
tn t>e ioereaaed hy tbiB change, and the land grant was to b6 
live nlli'mnU- Ki'i-tionn au ^nch «]dr of thr traok fgr «ach nmnin^ 
mil^. Fnihire to complete this line within ten years of the 
puacage of t>ii« aet forfeilcd th<* portion ulrt^ady built.) 

fSecs 18, Ifl, and 2(1 refprrifl t« an estensinn nf the Bui-ltng- 
ttm and MiiMuuri rivrr romi wiulward tr> a junrtinn with tho 
Udjod Pacific at some point etifi of the onc-hutiiiredLli merid- 
ian,) 

(See. 2t pr^ividod that before any landa sliouM be srivcti to 
the >!ociipaj)y r-«>eeiviu^ the i:rant« that cc>m[iany nhtiuld pay the 
co*t of Mirveyinir, n^'leclioff and con^vyiDir the samel 

Sec. 22. An4 bf •/ further tnaittd. Thai Oiingre^a mflv. at 
any time- a1u>r, amend, or repeal thia act. 

Approve Julr % 1^64^ 
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GRAPTERVn 

ADMINISTRATION OP THE PACIFIC RAILWAY ACTS 
AND filANAGEMENT OP THE PACIFIC RAIL- 
WAYS; 1S64-1887 



The Pacific Railways as Plannec* and as CoNSTEUCTKt* 

The syHt'^m nf Pft<rifi<T nijlwnys ns nri gin ally pTaimed em- 
braced a triuik liiiL- wt^atward fn:<m llie lOOth ni4?ncliaii. fit which 
point branch Vmts rndiated to conn&ct various Missouri points- 
Or, to put it in finothor way, five lines were to bo pushed west- 
wan! from the Miasouri, to converpp on the 100th tneniUan, 
thence to proceed as a flinfc^c i^&t highway toward the coast, 
Tho Coutml Pflcifio wuuld start at the coast aiid Bieet the Union 
Paeiitc c^ar the California state line, 

The five easteru branches were to have eonneeted Sioux City, 
Omaha, Rf, JoKPph, Tj(?Mvetnffor'l,li, and Kfl.nR/w City, hk apppnm 
(ii inaj) I, Whvn it cnrne to actual eonatriicrtioii, however, the 
B>innirtry nf the plan waa mueh marred, and map II. forciblj 
illuatratcH tlie difference hetTveen the plan and the reality. 

The line from Sious City» the Sioni City and Pacific, wita 
extended southward and Joined the Union Pacific— which was 
extended east from the 100th meridiwi f.o Iowa— at Fremont. 
Neb. In 1866 the Union Pacific Eastern Division, later the 
KatiKhs Pacific, wa4 authorized to change lU lino and proceeded 
westward from Kansas City to Denver before making its junc- 
tion with the main trunk. Thie neeesaitated dianges in th€ 
branches which were to buve joined it: the Leavenworthn Paw- 
nee aiid 'WeHtem^ being extended i«iuithwe§t to connect at Law- 
n'ln'"'^ Kha, : Xh*" fVnind Rranrh. T^nimi Pjicifir — first, the 
Hanoibal and St. Joseph, then tl»e Atchison aud Pike's Peak — 
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Winit \eiU without coiin^tiou, bs i1« bond Mulwi^y wu limited 
to lOCj milc». 

The KiULiEu Pficiiic was €36 miles long u constructed; bul^ 
AB ilic uri^rtiial KJ'iLUt to the E^t«ni Diviaon hftd bdon for a di^- 
taacc of 3^y6M mibs, onlf that extent, or about half, of the 
foad as cou^njct^ wbb auhsidizod.^ 

7^ho m^iin trunk betwiunj Sacramento vid Sim JoflOp in Cftli- 
fomia, w&fi built by the Western Pacific, but in IdTO this part 
wiui conj;t:>lidQtc*4l vuUj th(? Oxitnil PHoifii? t iIjl^ Ctmtrnl I*t<jilio 
also built the main lice eaatward to OgiJeQ^ and was thus more 
imporlitnt thnn Liriffinjilly iilniiiind. In 1880 thi^ Union PaitiAii 
rulway J^wiillowed iho Kaii«w Pft*"ifle aiul Denver P«cific (Deu- 
ver t(i (*ht\vuuLi<0 liiim, and after tlmt dnti; the Uitioa Pauliia 
»y3t*ym w to be distu]fcru.i!i1ied from the ITnioa Pacific raiLvray, 

Tlic tjaina*,'* of tin? Piicille riiihvay btllH iti 1862 aiid 1SG4 was 
but the bcirniiinK nt' the Pacific railway trouble. There re- 
maiuM tbe admmiatTatioi] of tht^ ^ranU oud subaidiea and the 
oriformm-nt o\' thn mmtWiUmti impi>Ki-il; for thft mi» to soiuo 
«xteut resembled a oontract in th&t assiataooe vaa g^veu on con- 
dition o£ certAin semees luij coiiei>ii£ionA ta be mad« by tha 
railwiiys. 



TiiG RoAPe Completed; Purthkr EKCotntAocusKT Beto^ 

Tlif airt of lSfi2 hnf\ prcni-fl iiihuffli-icnily aMraoHve to capita!, 
aud for «onie lime after the more ifBuoroun a^L of 1S64 profrrev 
wan bvit ihIow, Th(? Union Prttrifii? oonstrueted but 36 nkil«a in 
1964 and 68 miles the fotlowinc ycar^ and durinier the »ame y^^ara 
the Central Pociiic built ^omc ^4 miieH only. The miBCttled coo- 
dition occompAnyinK the w&r and the untried mofcnitttdG of tho 
project retardcd- 
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^ BULLBtJN OF 7BB UNIVBSam: OP WifiCOKStN 

AlKiut 1666, however, a cbftngo occnrrai?, as 19 indicated hy 
tho tnble ot inik« couiitni«ted ^adi year: 

Voap U&IoD Padflc' Ccnml PmIDc 

1864 38 31 

1865 6S Sa 

1666 361 38 

1867 446 21 

1868 474 315 

1860 139 435 

1870 S81 «9 

1871 39 

1872 3 112 

CoTxIitions industrial had heccino mor^ settled and the fatoto 
of the Pac'ifio railu-ajs brigMer. The opportunity lo make 
grent guiu through ^LialiDg speculative Reeurities attd Ib^ (levit^e 
of thf! <?<mstrn*^lii>n otunpaiiy were neized upon l*y capitaliata. aad 
Ihe ixmilN were jmshnd fnnA-nrrI riipidly. 

In 1865 and ISCfi, too, atnfudmenls to the Pacific railway acta 
vrhich mode moro Divorab!<: torras were pacsed by Oongrcaa. 
The coinpanlea were autborized to issue tiicir bonds to the ex- 
tent of i>nt! hundred inilon in advouec of a eontirtuous ooraplcted 
line,* and thp Uninn Pjieifio, Eiwtern Division, was empowered 
lo detonume m (*\vn route and to make ite conaeetion with the 
Union Pacific as far west as a poiul fifty miles west of Denver, — 
but to re(?eivE* nn ^realer amount of boiida,* Moreov<tr, the Un- 
ion and CenJriil PhciHc railways wi-rt* authnriied to advancw 
ronstriietiou mitJl they met, witli tJjc Providian that nftJtUer 
should hegtn work over three hundred miles ahead of its ccin- 
pleted line. An attempt to exclude hridgea and tunnels from 
the dcfti^ntion, "eontinaoUE and unbroken hue," failed. In 
1866, the right of vrety thrniieh military rcacrvalions 100 ft. in 
width was gnuilod ti> tbo Ln^on Paeifiu and branchon, and a 
smell grunt mad« ff>r a depot and other purpOBea." Finally, by 
joint reaoluifon, the time for completing the Union Pacilio, Eaat- 
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era DiTidcm (and the Northern PaciSc) ^rse cacteidcd/ A 
niniJAr favor wt» gfnmtfd the Wcstcni Paoiitc mtfa regard to its 
Orst socUon? 

Ji»t vrhcin tlie i'&oitic railwaja vrorc completed ia diluted,* 
but for practical t>ijT<^^^ ^^ d&t« &t «^bich tho last aeution of 
McJi vai oooeptcd and bonds issued and landa ordered approved 
to tli0 compsjiicfl tajiy bo tftk«ii. In the cam of tiitt tJuioD Pacific 
and Central PacJUe ra«d«, tJila date was July 15, 1869 Z* The 
Central Branch Union Piu^iflf wax cornpleteil JjLuaary 20, IBfjS; 
Ike KmnoM P^fic, Iii Ot-lolc^r, 1871 



The RiucTioN MtjjHsv the Paofk? Rail ways : 18G8 

"When, «bout ihe jt^nr 1367, thf golden future of the Paicifie 
mitwflyv wAtt r«Alts'^1. their f^onfjlnit^lifin hermn^.^r a fruitful field 
fiBT all itirtimc.r of sloi-k jultliHrj and uorniptiim. Rumors of 
these lhinff» wiiiizht the public ear^ which, it should he ohaerved, 
fraa already struck with tht HrHt aoucds prelimioary to the 
Onmger afcitation. Then, as now, there were many to take ad- 
rantftKb of the eh&noe to mflke politknl capital hy fanning a ra- 
ACtion. And the readion. ngdinrrt ifovemraent tihcrality in aub- 
fiidtzin^ railwaya, eanao, -cunxe at about tho same liu^^ the west- 
*rD statw were fiilrrin(f upr>n a rogulntorj' cnrnpaigu ngainst 
the railway, 

rVirthennore, puMiti fJuaupeji were bcgiiming to seek a more- 
nomiji] efnin* after the war disturbance, '*ln the midet of war^ 
when Ibp blnod or Uu* tuition was up. ... it wiw rompant- 
lively paa>" to pw» finsncial bilJs and raise tuilHons at money :'* 
but in the fa]l of 18*?5 tbe uationfil debt reached its iiiehpst point 
and a Iftrve part of the many millions of jdiort Itrw notes wiw 
due beforo 1668. The crreat fpipstioc <if n^snmpti^^n of apeeie pay- 
puDt waa up. Naturally, t)ien, more eare was exerd^ed in pnt- 
tJOf any ffirther dmin upcn the treasnry, and not only was a 
lialt cwllfd U> bind griinTx and bond iiii>>«idies, but there xroM A 
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tendpnry to coiifttnip pn-nt ut^t* mrnT AtmAy tfcnn would oth^- 
wiflo have l)cen tbe rase. 

IToatility^ to the P«icific^ railway* wm beifirhtcncd bj- the ex- 
tortionate rfttcs clmrircdJ^ 

PrvmnnitionE; of the renctton oppeor on CAH7 m 1866. A* bill 
for irrantin^ \tind for a Aouthenx branch of the Union Pacific 
Mng up, tbe ootnmittec on Facifie niiLwayt, through Mr. How- 
Jird (Mioh. I. £«k^d to 1)^ dia»?hitrgi>d of iTs fuJ'lh'^r oionoid^rnlion 
on tfie proQod T)ia1 thej thou^Lt no furtlier peciunary obli^tiom 
mi^flil to bp nsfiiimed by Hie government in entiKtnu^tiri^ braii«b«i 
of tbe Union Pncific." The same man introduced a bill hostile 
to the f^ioiuE City and Pacific Co., the roandabout route of which 
appears on the above map. cbar^in^ it with extending ite line 
95 mile* Ja order to advance five milts westward thus trettinc 
increased subsidies." There ie hostility" in the resolutions calling 
for a Btotement of tho amount of bonds issued to tbo Union Pa- 
oitie^ interoiit paid, and other information, which were agreed 
bo In 1867.^* D<^zaanda for report^i and investigation began to 
appear, Thit chat^ged attitude fonnd both ne^live and poai- 
tlTe expreasion as regards legislation. In January, 1869, for ex* 
amplB, rrOngre&!« refused a much urged biD to further assist t^e 
Central Brani^h Union Pacific-^* ami in 1968 an act relati^-e tn 
tiling rtixtris <if rtLiLr^jid cuniportiea provided for suspending 
iaiuea of bonds and laud pateata in case of failure to moke re- 
porta aa required by law,^" Mtwt notable in this fonni-rtiiin 'nn* 
the joint resolution for the protection of tbo iattrcste of the 
United tJtates, passod in 18(>9. 



Tfls Joint Besolutiok or 1669 

There were three main features in thifl resolution. Is ^ 
font place it provided that Boston ehonid be the place of tile 
next slncJiholders' riiceting, and aulhonaed the eatablishmynt of 
general ofBoe< at any point in tbe United States. Secondly. 
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Of:d«n wu niAdc the npproxiinatc temilnun of the Union uid 
Central Pacific r&il^&rSp FiDa%, tbe id^a of control wfts prom- 
iacfit. For cue Uiiug the pr^idi^t wikK to Appoint a board of 
"amineiit citiiens" to ^xanune and report the condition of the 
rftUw8ya;>* &nd lt« u-ita required to wStlihoId tubiidy bondi mf- 
1 to eecur^ th^ completion m Hr^t c^Uaa rofids of all sm- 
OBfl upon whieh liondii had idready ins ri iK-iUid.*' And the at- 
i«T K«!neni] viua lo make inv«Atitf&tkin whether tlic Centra] 
'^d I'liicn Pat^i^L- railwnyn bn<l utit forfeited Ibi'ir <rLttrleraj 
paid illei:al dividends, and iLrrir dir^cton or aireuta violated the 
ptnal law. 

The occonon of th«c various proTisionB waa ta follows; Thcr« 
vaa, bcgrEDnin^ in 16S1, a stru^^'Ic hetwoen private- fxuancial in- 
terests for control in the directorate, ono of which inter(^sta wns 
fthia to secure iujuDctiooa Stem a corrupt New Voric court and 
■0 pFovsnt riectioDs;'^ henoo thp d«»rp of a majciHty oE tlie 
■ioekbo)d«ra for some pkve of mwt&ng other than New Yorb 
and the finit part of Ih* joint r*Holution, 

In 186*1 Uie Tuiou Tawnfir rajhvay ri^ncliHl and paM^ Ogden. 
Ci-nlnl Purifii! iinH'trdirtif frcmi iUr ynvni liail nc^t iiniU 
that [Kiinl hiil bad filfd map*. ch\. prcliminftry to cnn- 
a ecoliotj i:«aI of Oijdcu uud overlappiuK the Union 
aioiJio. The two rotttlin were \h\.\H to tiomv extent rivab cvnd ?ach 
Itiin hnw rfrjininufcd ih*^ f^ta} supply nnd (peroral traffic 
SftU f^iikfl ro-ijinn, OffHT'Tt w»js, houvv^r. pjc^P^d upon SJt 
p miitiiiil iiTmimiH- nnd in an ai^t pH«u«d in 1^70 ihe junction 
int yn» di-flnilrly fiii-d " 

The Mction:^ which exprened a suspiciotui or hostile attitude, 
autbonjnDif inveatiiration or suspenaion of aid, Uave htta 
ded for in what bu preceded, and nioHt of the rcmaininir 
f>f tlio convroeeion&l history of thQEC raiJwa>'ei ia elo^ly 
coameoted witb them. 



*bir 



■' 6rq IcAdv, |k S9l for cmitBUtH'* Nporl 

"O* bo uiJe»it rtrr-jta flnt rautixifv bonda u **fur1tj. In tfpfiull of ireoi" 
Itg Ibc blEkl BUlhDrlB« a^iil ilJn^iL'f ihc vttonir/ (■ti«r<l la br^nn unit In <vinpp] 
tDt^ l« Biv« IL CDtfft thU K^llrtn 81,000.000 »ibil47 bundi vtrr «)tV 
rH till Cl» "BOilltft rvttortiPd, l-nrrt r'^t^'i'^t "»r<-' olno flik»iiMiiIn]. 
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Administbatiqn of the Bond Scbstdy 

ITndor tho authoriEtag acts of July 1, 1862. and July 2, 18&4, 
the fiUlowin^ amounts uf subsidy bonda were iasu€d to thd Bdv- 
eral Pacifio railwayei'* 

Union Pacific $27. 235. 513 

Kunajis Pacific 6, 303. 000 

Coulifil Branch Union Pacific 1, 600, OOO 

SbuJt Uily juid Pacific 1, 62», 820 

Centi^il Pacific 25,SS5,120 

"Weatem Paoifla , 1,970,560 

Total $54,623,512 

These bonds rau for thirty ycare and bore intereet at 6 per cent 
payaMv ku mi-annual I y in January and July. Thus the que** 
tion of iutcrcst payments might arlBc at once. 

Now thr* grants of tbe act of 1862 wwe made "opon condition 
that >4Mid i-oTiipanjk kIihII ymy wiid bund^i at niiJtui'ily. 
and (1) all i^ompi'tisaliiHi fnr iw-rvMH^K reiidrtrtil fur Ihe Oovena* 
meat shnU be applied to the pnymrnt of said bonds and intcrv.-it 
until the whole amount is fully paid, . . . and [2) after 
said road is completed, luitil said bouds n-ad ialorest are paid, at 
k-ii«t a-vv p(*r [■[»ntnm of ihi? nor. oankin^ of waid road Bthall dito 
hi' /mnuuily a(>jil!rci iik the p^ynn-ni thoiviif." Two waya wftr» 
provided for (he ouir&ut payment of ihe obligations of the oom- 
paiii™, hill scvi-nil (pirslinns f»f itifi-riM-rUilicm wvn- MHin niiwvl. 
Jn the 1irst plafiT the railway interests came to maintain that the 
act did not require the eurrait pa>mcnt of interest, but that 
princ^jpjU and in1<.'i-est mi^ht he paid in a lump sum at the end 
of thirty year*; and. in the second plaoe, tho mnanmfp of the 
dat" 'if "oomplftion" and of "rot oaniinj^" came into dispute. 
T'^inally, hm^ hffurn fhp prrnnipfll nf the bonds fel] due, the <iiin«- 
tioii uf Ihe rijiliL iiT ihf gi>ver"nment to reiiuire ndequate provi- 
»ion for their rctiremeut through sinking fund or otherwise was 
rai^d^ Thcbe (juiNitionK will bt* (akcu up in the alfovc ord«r. 
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1, IkTEBBST PlTMEXT VJSPVTEB 

i) Tifftff ef paj^mtffl/. Tliei* waa ground for dlffprpn^e of 
iion »( U\ tttv time of interest payment in that no tune was 
spedfied in tlie act ajid evidence from the debatea \a not very 
clenr. An hi.^itannii n£ tlie Uniou Pacific slates Liv Mief th&t 
CoDin^M coaacionfily and definitely refTjsed to reqaire the com- 
pa£)iC9 to pA.r Ibi? mt-.Tirat A3 it fell due;" the Hoijst' comniittee 
oa the juUipiflry reported in 1676 tliat in I8*i2 it vns well un- 
dentood in Congrese tb&t interest wa^ to ba p&id a£ it accrued, 
addins tUnt thin 'Vfls exprvs^Rly dudarcd in dohnte wh^n the 
Qkeacure waa pending.*'" In both CAses the same reference is 
gtntt- 

Tl» foctfl are as follows:" \fi". White (Tnd.) moved to amend 
the liJO by adiliii^; '*ll is dedari-d tfj b« thrt tnir irLt^^t ami 
lueaniiLir ^f 1tii« section thnt tic current LitlciCAl on «aid Wid^ 
abaJl be chargeable to SAid tompany, to be by them reim- 
bursed to the I'&jtcd State* within one month eftcr cftch semi- 
annual payment thereof by the United Statee. and a de- 
fnult therein nhall aulyoct the sAid company to the wiine liabiUt>' 
ajid forfoiture above provided for in oaee of the non -redemption 
of the bondtt ttt tlicir mftturity/* The amendment was not car' 
ried^ but it doe8 not noces^rily follow that the payment Of in* 
terv«t lu it frll dti<^ wn* nut favnivd nnd nppnrently it was not 
on thai ground that Congrrtwi r(»jected f.lie mensiire, Mr. Cnmp- 
IjhII, the ehief Mperdter fttfaiuht Uiu lunpntlmentf definitely stated 
that it w&fl the intcotioD cf the bill that the interest should lie 
paid «em>-aD Dually. Ace^itrding to the inforro&tton laid before 
CofUnm at the time it «ccoicd clear that the provisicn made in 
tha bill for interert pojinent by the railways waa ample: "It 
haa been demonslrai^ to the Jl^Uftc? thai the cost to the Gov- 
enunent of transportation to our forts in the Terhtorias is more 
than double the amount of the entire interest upon the bonds 
proposed to be issued." and the bill is baaed upon thia auppost- 
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tion.'^ The amcndmctit 'b proTision for forfcitarc, too, seemed 
very striot 

It iH cloar Uint CoiiflT«j» did not con^ionsly and de&iitdy 
rdfuse "to r&qmre the oompaDice to pay interest as it fdl doei'* 
vrhUv, on ih« other bnzidt th^re is, to th& extent thst any (jonbt 
vmM ^xifit Hs ti> the groiuidx fi>r iii.>t pa^mi; i\n^ nuv-ndMivuX. 
rwm fop a t^anml That Cougrew ''well umkwKJwr" that iot^r«t 
wnx tit lir ptiid iiH it accniefl. 

It iH thft wrilflr'* jud^mi^Tit* luiwevftr. that tlir rt^aaoninc of 
the sovoninicnt in favor of current payment of inter^Bt ia. his- 
torically fis well as .luatly, the slron^Rr Simply, in 19G4, it waa 
thouirlit that onc'h&lf the payment for traneportation service 
would be aufficient aud so the queation, as it later aroaa wheiEi 
ibis proved untruf\ did not at that time confront (.'onf^rc^va at 
oil- 'WhGii the question as to ^bother interest muat be paid 
even if from sumio huupcn* othi*r than spocifit^d »n th<» act aror«e, 
it in to l»p ri*((nnlrrl hk n iifW or o|k»ii i|iir><ilinti. and ]>iiiiinff?fli 
usage and thr* i)nr\t of llje I'^ijiMlnlioii ^ilioiild (Wide. 

Thei'e can be tto rcAAunaUe (]oubt that the theory of the bill 
waa that the pDvernment waa to toake a loan to the Pacific rail- 
way compaaiea.^" Tht? courts onpmall.v held that the relation 
between the two wna not purely contrnct.ual; but the contCDtioo 
that Uie companies, as aijenls of the t^overcment for carrying* 
out tJiis frreat public objnet, w^ro in a fiditciary relation and 
liable for the violation of a trust, is sound. 

The fa*"t that, heginninp ns early m 1870, hardly a 9t^ssioQ 
pasflpd without some iufjniry or resolution looking toward the 
pnymi'iit, of inlereiit before the maturity of the bnuds la of «ig- 
nit1{-ani:*e in thiH cornei;tion. 

(h) Italf comprnja^Vflw {iiade.quatr. The new question arosp 
about 1870, tlie year following the onion of the two main Pacific 
lincB and the joint rr*olution of 1861). The demands of the 
(fovcmmcnt were met by the answer that interest advanrjcd by 
it ccuM only be repaid from the 5 per cent of net caminca and 
dnc half eomponsation for services r<Tidorod, and any balanco 
remaining due need not he paid until the maturity of the prix>* 
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«ipal.=' This source of iDUKst paymout^ however, va^ prov- 

nol p«)d — lh« d^xv of cifiuplelioti beittg uijil«r- dispute — aod by 
July, 1870, t,hr inLcnraj, dtiir Inrgi'l^^ i:ii<rUiW pJiymntilis rniin hmlf 
rtfrnpi-iiNitiou. The lulal balauce itnt- was «TJ01,5G3." This 
flolirjt HnJ« siriidily iDcreiMiiii;. 

Mt. Doutw^U, ftccrtiary of the* ti'oasury. fictinir upon bU own 
r«0pcauiibihiy* prococdcd to vritbhold fdl payiDeitU for nervici^^ 
and w this A<:tiou 1)« was supported by on cpinioii of tbc ottor- 
oey Boucm) givi^n Uv'cc-rnbtr ir», 3870." Appateolly Congreee 
WM not quite r«idy for this slcp, however, for lh<» S^'tiHti* ^'om^ 
mittei^ oo t1i«i judioiary gave a divided report a^einAt tlif lejf&l^ 
Ity af cLicli noUiin, and in MaraK 187], a pntvuion ujik Jtddtd 
to an act makiag appropriatioiut far tbe support; of the army 
v)ii<-li nvpiirfT^I Ibr M'i<ri-1»ry to pay hiittk Ut Iht' Pnc-lflc^ railways 
niuuey Ui thv Hiuuuiit i^f cii-r-half ili& compeuhatiou for aervicoH 
perforiEial-"^ U wax utiptilat^ that tlii« proTiEiion wat^ not to 
affect tbc leffal lijEbta cr obligations of the parties, 



*•»«» IT. Jtr*v. rtitrii, nn, 24, 41 rnnv-. ^ 

^11 vma niiiiHmtTttJ Amnnr fho variciiia t^nmxHinlM tu f^iLowa ^ TJninn rBrtft^^. 

tUUlSST: Kudu purine lAKD^m : Crnirji] Branch CnEon FJicIQi^ f320.Z10: 

aiST^TM. 

»Sn IS O^Mrqj Jl^v ffm'l^ MO-t : uid Fmc Di^cWh ieiTi>-T], roL 0, lU). 
24. fUiBc Idrft ur ttit finwuTiU 1nvolTv<3 sfipcafii In Uhi follow Iier; A«i>riI]iUE 
to titr i]^flitrtTU»rM vncrira ti^poni toi \^73. IU« LDoii?n>«i( of (rnTvniuiuit 

1*11 thill t Mn Ic t J4 Jii I IIh , > 

TfOaj Fadflr 9.fM I«,a01.eis 

Ormral pAfllSc -r. I,-1Q3 5.111,900 

K«nww radflc ^Hflmt I4^e,n40 

Hou CU> And IhtclAc Ma 14a&>30« 

XdUI 0.930 3T,03T,Git 

tfeivn iiutnc .., laoo.iaa 

GtDttvL i-«rioc ., aae.in 

Wmrm t^iSfitf ,.. -,.,,..,.. ■••ii*<,**i« flt 

Ibtfidi iWlAf Xl«p11? 

««u oir> nnA iraatilo «.n?3 

Toul . IS00.S5T 

K*rtbnii-^r <n 1*71 <7l1T,on 

*■ ir»i«|rj *r iMf^, la: SSS, Tbcr* U aomq iround for tttlDltlj>( Uiat tbt* 
proabtfw H» v^rftlnril i^roiuli riupioptr pf«ctkM by PuUtc nxflH*j4: m 



But meanwhile the WiIaoii conmiitlec had been ia¥csti^atiag 
the conatruction oouipany, the nolori'jtia ('rriHt Mobilier* and 
the difiGloHUreB made aroosQd inire&t pulilio hostility, The year 
1672 wan a oampaty;i] year and political capita) was sought for 
In Ihk corruption. As a result of thpse developinentji, in 1S73 
the wx^retary ^^f the treasury waa directad to withhold all pay- 
mente tn any railway company on ncrount of freights or timta- 
portation» which payiuenta had not bf*en reimburaod together 
with the ^ per cent- due, to the amount of paymeuts made by 
the United States as iutcrest on subsidy bonds. ^^ This revoked 
the decision of IS71 and authorised action Hinular to that prt- 
viously taken by Mr. Boutwoll. The real piirposo of Iho act 
was to raiee the question and bring it up for decision. 

The seofetary so withheld payment and the Union Pacific 
brought suit. Tlie railway won and the government appealed. 
Finally^ in 1875^ the supreme irnurt affirmed the lower tn^urt^a 
deoiaon, holding the ^oppA^ of payment for Bervicea illegal, 
and Ihat the ^um of $l/2fi9Jf»H wns dur* the rimipjiuics Afi mie- 
half (HJiupensatiou for Btrvii-'es i-euderi-d since >lanrh 3, IST'h 

That all this action waa no tempeat in a teapot is indicated 
by the following table which showa the halanc^e due the govern- 
ment to harr reaehed the turn of ^^^j-HT^OOU by 1876, 

Tadlk HnoVENiJ HATunNTf PT Pxcirir lUrLWAva truoic TnAjnroaTA' 
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(c) Fiv€ per cent, cf net ea^ttingn. T>urin^ the above men* 
tkirtetl liti^ltuii ov*"r ttf upplinntion of the act of 1873» miother 
act. entitled an act providine for the eoUe<-tiori of irioney^ due 
1b« Uuit«d Statcii from l.hr Pacific Ufiilroad Componicv, vaa 
poascd-'* By it the wcrclary of the treanrj was directed to 
TW|Uire pajment i>f r> por cvni. of ticl p-urainpi ah prcacribcd by 
law; and, upon failure to comply within eirty daye» ttio attor- 
ney genera] was to trfng aiail. Th« railways reftwed to makis 
tb»? r*<([titr^d payments and suit wna hro^jght by the attorney 
neral," pending ibe outcome of which the $1^69,000 wai re- 
ini-d l)y Ihn ^ivrminfint 

The act of 1802, it will h** rememhered, provider^ that after 
tbc njadsi were ''c»inp1ctcd'* tlu*y Kbnuld anmiaUy apply '^at 
leaal five per ceoluin of the uet earaingfi" to tJie payment of 
bonda ai>d intercut, Btit yvhtn were the roada '^completed'*' 
What 18 "net eaminipi'M The latter point is to a ^rcat extent 
the suliject of rontrcvcriiy today,** ard was not duar in thoaa 
early dflys of railway indivi dualism. 

QiJisiLtLOii aA t4> djilc- of eoiDplulion orob^e in ttic following man- 

nen The President hnvinsf appointod a cnmmitti'fl of pmitiftot 

I citi£en« to exafniDe the roadu according lf> the joint resolution nf 

1809," that tnjmmilti-p n^iiorti-d un Oi^toEM?r HO of the same 

year tlmt cimjtiderabT^ Mim8 should he further expended to make 

' tbe nnda lini cUbh- In Uir I'UMi ol thv TTiiirit] Pacifir the 

amount wna $1,5SG,100; 0(576,650 waa the amount for the Con- 

;, tral Padfic. 

^^k On the hoflis of thii^ report the secretary of tlic interior or- 
^^^ered fluspc-ndcd the patvntmL; ot half tbt.' lauds ready for the 
I railwa,v>,'^ and Ihc*^' paldnt* n-mnmeii in Euapense iinlil 1874 



9at StalMlct mr lofj/c. 18i 200: Cvitv, tlrv,. IHT^-'^, iip. 

TIk bill muM latioducca la tbr Duubv by Uc- WUll*iiu 



Tbc ■noLit dalDAl bf ib« fUTrmoimt 



-HM. IMO. &«?X. 

^ttr« JTrr*. ifve*., IKTS-TO. do. IH- 
Arv iMlca. 

^ The ^vilh^ni rnFl* aj. for lakTpjicc, iI^uou idi« yt kh uptniluK *!- 
10 kftlTr Bi n^i »riiln«f : Dfott ulb^r rofldf trfdt rhtn jicip no % Osoil 

*at* JFfy. «/ !?«*, lV7Tf-'4, do. Il't, p 1,13 rf, Tlila ur4iT rba oftiler 4]al« of 
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wb^p n rojnmiision* apptiint^ upon applioatioa by the Uniott 
Fjicifitf. n-jH^riPcl ihp n-^iiiired iiitpruvi'mi-iJtK miwli-*' fit Is ia» 
Irrwrting Ifi nln«TVc» lUnt thr nninn Pjuiific 4fXpRti4lri] 4i2,2l5^7a 
and rhe Central Pal^jfic $4,338,387 ja exct^ta of tie atDOODto 
estimated ir Ififii),) 

The uueitioo. then. is. were the Pacilic railwajra "completfld" 
lEi 386^ OT 1874. 

It would soom tbiiX the i?orHmo«-s*'nso intorprclntion ifi that 
whea uet e&rnin^ appeared on regular transportation orer tbd 
entire U-ngth of the road— i, e,, in 1869 — it was **eomplet«l*' 
and liable to the- ?i per rpnt payment. It was in 16fi9 that tlie 
subsii:V Utiudi* wt^rt- lamied for the last seetion, and landw were 
made ready fur palpntinff. fn ih<^ *uil brought to recover ttiia 
5 per cent, i^ayiucujt under tli^ ai-t of 1874, the court lield that 
the company could not deny it* complotcnr** in ISfil) inontincb 
aa it had playt^d that part to accure subsidy bonds " if the com- 
panies were completed for th(^ purpor;^ of obtaining eiibatdy 
bondn v'Grc they not completed aiioutrb to bo liahlo for the & 
per ccnt.T 

The railway* >?]fiimod that by the jMiul rf^Kolulion of 1869 and 
tho n*porl of lliL* l]\v cmimait ollhens they were heJd incomplet*. 
This commlltee, however, repnrlfuj itjit'lf mt Iwintf "able to wijr 
tb|it, In itst iipmion^ vrhilu Home vxpeiidllnrtta bLill need to bB 
made, tbcKP two roadR nve substantially mJch roadn (i. 0., Cirvt- 
da») ttiday/* This waa cu October 30, 18C9. On November 
Up bonds and collateral w^rc delivered to the compani^ and tO 
set a later date of ''completion" than this sf<ms unreaaooable. 
The courts in ItJT^ decided thai the roadM vera completod No- 
vember &th, 1860, 

It is fair tr^ dmw a di«tin(!tion bttnraec eompUtion and im- 
provomenla eueh as widening road*b«d or subitituting iroa for 
wooden bridges. 

On the other hand, it U tfl b^ rempmbprrd that the i^ovem- 
mcTit withheld srmip Inud pnlrtilH till lf^74, and in ao doing laid 
Itself open to the charge of in consistency, Moanwbilc* however, 
the railways hud more landx than they could dispoae of, and 



I 






1901 



B^vMT—^ coxGnvmoMir msTonv or cailttay-s 



9L 



to kttvc ntdc CO dommad for r»mAiiiing Uotd* till I8T4, 
wIheo the fi«KM>iid oominimca reported tlmt tb« defldenoi^ fr»uiid 
in 1069 had heen mado good, Tht^n th« lands wore pateutM 1o 
them. 

Aw to "ttvt winiinga" l.bere was a mmilar diffttreuia* of opin* 
ia«, Thfl railwnyn' inlerwct?i Ifd U*<iin ti> maintain that net 
««niiugH vftre reached by dedmrtiog: the half comiienMliou re- 
taiDcd by the ecvfinment, 00 \rcl) 04 interest on bonded debt, 
land cnint expeoaes, and improvements and equipment cbarir«a 
from STOW eATOtngNj or, lut Uic Union J'acitic put it in it« An- 
anal Kp^n for 1674, '*Wliatever tide company has l&*t of ita 
ejirainga nfUr payracnt of nil iu ju«t and lawful obligationa 14 
Del esmin^" The grovernment, oa fho other hand. insiBted 
that iJie ttuoa ntentioned shoul<l only be paid after net earnings 
had beon rwi/yhed, f e., he paid frrrtn net eamitig*. 

Ob tlib pmni thH milways' Bland i« clearly arbitrary &nd on- 
maMe. Th^u iw now railways grnemlly tindprHlood tbat gross 
income minuK operating t-^penstt (ineludiog replac^ntent, and 
parbapB, taxes) equal net caminsa; and expense of new con- 
olmcnoD, and fixed chai^ea Ulie mtercat on funded d«bt Are to 
be paid oat of net camintt^, Tliat Congrrse bod this naoal 
meaniDg of tJie term in mind is sufficienUy clear from the 18th 
aeotioD of tho act of 1862, wbcrc it in ctntcd that "wheni^vor it 
appears that the net ecmings of the entire road and telegraph, 
inrln'ting Ih^ amou}jt aitaw^d for tfrvkfs rfjid^red the UiiiUd 
States, including repairs, end fft* furnishing. rt*nn*ny, and man- 
^giftg of Aoiii uHui, ahall (<]i<'hm1 ten per ri^ntiim njion ila 
eoat . . - ConjpTw may rfdnre thrt ratefl rif fare." 

Id 197B the court de»?idcd that net earnings were found by 
"dedtKting from the gross earnings oil the ordinary expenses of 
ofiEanimtion and cf operating the road, and expenditures made 
b^n^ fide in improvements, and paid out of enminfft^, , . . 
bat not dodoeting intorast paid on imy of the bonded debt of 
the eompany."" In ease net eamin«:fi so ascertained did not 
«quid intercMl on ItmUmorTeag^ b^tncls ivnd th<? 5 per cenX.j the 
Interest was to be paid first. Thus the outeome w&s a eom- 
pminuKL 
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^^^^H Under this decision it was estimated that th« amoiuit doe thA 
^^^^H gcvt^mment on the 5 per cent, to Df^cember 31, 1878, was 

^^^^^H $2373,4^6.69; whil^ tberi> vjbs ilu^ from tlie ^ovpmnierit 
^^^^^1 $3,H5,4U^75 wi tlic half coiuppuKution withheld pendiDg Uib 
^^^^H deciaioD* TeavioK a balance of $771,983 due the compaDy/'* 
^^^^^B It raiifit Ije recuu.rked tliat in tliis controversy Uic railways did 
^^^^H much fo foil the government. Titer refused to make adequate 
^^^^H reports. Tbe seorotary cf the troaaury, in 187^, aaid: "If th« 
^^^^H requiremettts of the low in this regard had been complied wfth, 
^^^^^ the aimiial net camiD^ cf the^B companiea would have ha&a 
^^M aho^m, and these u'ould have furnished a baaifi upon which to 
^^M make a demand for the five pi^r centunk thereof, 
^^M '*The coiEipunii's did not, however, comply with the require- 
^^U ments of the act, and did not, upon a farther demand of the 
^^H lnf«nGr Dupartmejitr furulBh a atatemeot of net earnings.*^' 
^^1 They alfto appt^ar to have tried to gain their end by adopting 
^^H after 1873 the category, '^surplmt eamkigs/' id tbcir reports 
^^M inatead of the usual '^cet eamingSn"" 

^^B Tbc net earnings of the Pacific ratlwaj's wcra considcrnbte. 
^^M In the year 1375 they were, by the reports of the compandes, as 
^^M FoIlowB :" 
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^^M Tbefie f^gnree rdpresnrt a gradnal, st 
^^U ivheu the Union Paoilic showed net c 
^^U million aud the Central Pacific over t 
^^M dollars.'* The ammint represents larfi! 
^^1 nunt, bcingp in 1875. nbout 16 per een 


pady increase from 1870^ 
aniingH of newly three 
ffo and one-half million 
c returns on the invest- 
. on the t-apital filoeh, or 


^^H 'Bap. of Cbo Union FaclOc in ncKfctiolcJcrB to 

^H «& Mm$, jtm*,. un^To. DO, lb. p. 10. 

^^M " fln JUp^ VI (TomirL, 15-' *% na 440» p, 2(ifi. 

^^H "Ket «anilrj|B of Cntrai PtdQc. ytn millni 
^^B »flO| jMt ffldlDff June So, 1»T1, o.naoMO ffim 
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nearly 12 per cent, on ^e funded debt not including sabsidf 
bondsT and over 14 per cent, on each item for the Central Pacific. 
And, if we accept the statement th&t some two-thirds of the 
nominal coet of the roads represented waste and cormption, the 
percentages wonid be mnch higher. The inference that the com- 
panies were at this time well able to pay the five per cent, seems 
justified. 



[M] 



M 



bcllbhx or tbe uMTicfti<tTE or vnscoscix 



CHAPTER VIII 

ADMINISTRATION OF THE TACIFIC RAILWAY ACTS 

ANJ) MANAOEMKNT OF THE PACIFIC ItAIL^ 

WAYS; asa4-lS87 (Continued) 



2. Sinking Funds; Tub Tihtbwast Act of 187» 

By 1875 CcuKfraw had come to fear that the government 
mi«rbt never realuo tbe prmcipal of the subsidy Itonda, The 
govermnent had lost in the courts; the means provided f«>r re- 
payment of iiitoraat had proved maduquato, giving riso to on 
JEcreiisnig indflbtodncw; while tho railttny oompaDicB wore tak- 
ing no steps ^to provide for meeting their obligaticme to tho gov- 
ernment upon maturity. The wealcness of & seoond mottgsgt 
wse realized, 

Tliti aiTcompunying Uible illiujlrates the sitiintion whit^h con- 
fronted the public fluaiieiera :^ 

rrlndpal of sabBidy houds $64,623,512 

Interest to maturity without compound- 
ing or eomiting interest od advancea of 
interest . . - 116,3^2,321 

Total claim of goveminfflit $180,945,833 

Amount provided to meet this claim 36,000,000 

Deficiency $144,945,833 

In this sitUHtion the railways had to snme extent the Game 
iotereats w their piiblio ere(3iti>r, for their Pnanoes were ham- 
pered by that ever threatening eword of Daiaoeles, hostile legia* 
lation. It would lend atren^rtb to their aecurities to have eome 
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proviaiou for retiring their m&tuncc sulnicljr btwds with idter- 
c«t. Tbe pooition ia well iftatcd by the president cf Uie Union 
Pacific in a letter written in 1975;' 

"Tho mortgage beid by the govemznent, in its terou and by 
judi^iftl d»d«ioD of the United fStutcx f^irouit courts cannot b« 
enforced until tbe maturity of the bonds, which ia near the close 
of the pnwpiit t^'nlurj". 

"The Ijonds are aeeuEnulatiii^ an intereBt'aocoimi^ aUo imcol- 

■v-lililp imti! Uir primripHl is due. Tbe pnmiipftl mid interest 

wli«u due vi'iW amount to iLe very Large aggi^egate of over sev- 

ty-acvcn miitionif of doll&rsi, thnu^h ttic Actual nmount ftd- 

vazKed by the eo^iermueiit waa only ]fi27.206,512. 

"For thi» very largt? Amount tJio i^vemniQnt has only a aec- 
eod mordra^rv^ and if it bd allowed to acoumulate, without tmy 
pruviAton l^ome mado to meet it, the ecmpany will probably be 
tterly ansble to pay it. 

At the sajno time, U la equally manifest that the goverument 

ill tuf TiDfible to collect it, ext-ept upon the assmcption that it 

ill advwee the money to dtai^harge prioi- mort^^ges, and run 

rtMd im tfovernment account — a policy whicrh wiao ntntpit- 

mauTLtup cuuld m>l advine. 

'"By fitimdinB still, thcri^forc* the company has a load ct debt 
aceoiQuladng for which no provUiou h made, tuul tht*. govern* 
mitnt i" driftJDt further aod further from the opportunitj- to 
secure a just retuni for its advances," 

Thus the intercata i>f bi^th pnrticn diotfttcd flnme provision in 
the way f>f a sjuking fiind: as to the eiaet proviaion, however, 
ther4> XAS diff^rniee of opinion. That the railway feU itself in 
a |>ositicii to decide is evid«need by these words from iU annual 
ropcMit **T1iat no IfgiNlatioTi ort thi« nubj^et wilt be binding 
ai«wtit«<d to by the ^toL^kholderx ts now generally eon- 

The firat step taken hy Oiwi^iess whs iiegHlivii in eharju^ter. 
The act of Ma«h 3, 1873. proviilcd that the Pnion Pat-ifi^ Rail- 
tnad Company should iwa« uo new sUyk nr*r inortgji^ei> or 



■LMfM froB aiAivr DiUun, pT^aldme oC Vpim I1u1fl«« lo B. G. Brlitow, 
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pledp^ mad? on prop^rt^* or future ^flmin^ witliout 1eftv« of 
Ctiii^ri'iiai, i*xi?i*pl. for ftiTiding f>r rwiewiiig ileitsi tli(?D exKliii^. 
TliiH prohibificm secnin In liavi? had little effect wid waa pvaded 
lit pnit'tiiw-* 

Aft early b& 1874 the Union Pacific Company proposed ft set- 
f.linnfjnt Ihriju^l) ^iuinml payixtents suffldeiit to retire itd debt to 
the Uuitcd Slalca;" la 3875 both Union Pncific and Ccntrsl 
Piicifio mndf- proposals to Cvm^rrtsK iovolviji^ llicd aDuua) pay- 
mcnta and the crcdttini: of the roads with the amounts daimod 
by them for transportation iind maJJ atTrvioo;'* and in 1HT6 hillA 
for Mnhin^ fund^ wpro introduced at the instance of th« Uniwi 
J'aeitic and Central Pacific companies.' The most salient fe3^ 
ur9 of thow railixny hilln was the proprMition that thdtr untold 
landft l>e tak^n at a value of $2.jO per aere and oarried lo the 
eri^dit of the viiikiit^.' tiiiul. KiirHuTtunn' Ihr sinkiniJi ftitiJ nas 
to be credited with the amount ^^hich might be due the com- 
panicfl for transpcfrtation of raailn, troopd, etc.* to the end of 
1875; ^vhile f^emi-onnual paymeota would be made by the com- 
])aQJefi siiHicient, to^i-thor w-ilh thi; above amountSf to retire the 
Kovrmmpnt bonds tvith interest at moturity. 

On JaiiUftry 1, 187^, the Union Paeilic had on hand 10,884,039 
aariii of land, whic*h, at $2,50 would huw mennt a erfldit of ovpr 
$27,000,000; similarly the Central Pacilio could have paid o^er 
$21,000,000 in this en*j- Hishion, T)w llrion Paeifio actiiftlly 
jjTOpuj^ed to apply only (1,000.000 ai?r&s i>f the above ajuuijnt 

Som<i (if the iibjriaioMK to uiu'i-ptini^ the raiUvayK* propitsition 
were as follows;' Thi-ir diject wtut held lo be to eaeaiie taxa' 
tion on the lands, imd to prevent the pre-emption of the jmnie. 
If the govemment took the landfi at $2,50 an acre it must sell 
Ihr^n] at that price plnit interest to date of aatc or auffur Ioa«-, 
whoroaA, if they wore pre enipted at $1.1!5. the price of tbc lands 
retained by the roilwoy compnnies wouJd he decreased. Further- 
more, it wae their poor Jacds that the railways proposed to turn 
ov(?r lo tho (fovL-ninii-nl, the L'riioit Pjicilic oSeruig all lyiu^ 
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vest of tlie 100th meridian in N«bra^&. M*yaDiiri|f» nod Utah. 
PiujiJly, the fuot 4ir thn t^-t^rthlr-JMNnncs a£ \hc l^uida tohdt it prob- 
alile that Ibe govt^niiijeLl woulJ ultimately locc Ihcm^ they 
naxuiipcd ]iulg<^:t in lund-pnint atiti HinKirLj- Fund bonds of tbe 
companicB, and. thoufi:h tbc bill provided that "whenever" tbcy 
i^uld be wold tht compjiuiL^ would frr<' tbem from such en- 
oombranoeB, th^ proepoot of aalc wtu> Tcmotc. 

Atsov Kken llic L'&ioQ I'acllic pro[K>tffHi to pay annii£ilL7 tbe 
Rini of <dOO,000, to be put at 6 p«r cent. iDt«rc^ >md to be to 
fnU setclemeDl of atl dainia by th« government, it was f^rly 
rlpiir tlmt, iausmut'b as the sums cljiimed hy \hv ipivrniiniriL fwr 
5 per eeni nf iirl I'Hmirt^ aud lisdf trKiisportntion es'-i.^dtd 
that sum laid nvtuild hr currently iipplit^d tL> iJiiymr^nc (»f tho 
tfovrnunetit's iDt^rntt rxpcndittimt, \nthoiit tUlovmg lutcrcit 
to tbc conapftuy nnd rcduojnff its obli^rationp n further iiiipoHi' 
tioo t-u the goTorument's gec^^pieity wjw intended. 

At this dm« UdT6) the Rouse showed Jts t^mpor by pasfiiog 
■ bill, lb*» irain providlona "f which wor?: tbnt any money due 
from tlie T'nited St^te^ io any ftiibsidfeiHl ratlwHy compftny 
nliDiild \m wilbh(-ld In tbt- ntntiunt of the gmrfimment's ofsims: 
that all t'lainis due the Fiiit^l Slater and unreasonably withheld 
should botir per cent. itttrr^M. and thot euch railways shauld 
eatabluh viuJdnt: funds for the i>aymcnt of interest aod priiici- 
pAl of loon*.' It vttif dcdarcd unlawful to pay dividends while 
in dof&alt for sixty days; and any director or ofiicer iutorested 
in any contrucl with a niilway company, except for bia own 
0ODp«BsatioD, was made liable to fine and impriEcrnment. 

Tbe main line of op|>a£itiou to tliix bill wan thn vf^sted Hghts 
plen, Mr. Hurd <0.) argued that tbe bill was uneonstitutional 
ai*d im|>aired lh<! obligation of contracts.^* 

ThU nttitudp witfl vignmn^sly iiHsailed. It was maintained 
Ibat Coogreitt might alter* auipud, 4>r repeal, Ibe right to pre- 
aeribe tbd method according to which tbe companies i^houUI meet 
their oblii^ation following from this reserved power. The com- 



fb# t'minl I'tMO^, Knn*%4 fn^Wr. rVnlr*! Uriin<li ITnlaa ni«4fli^ Ud fliOOV 

"fWd,. p. •lor. 



m 



n 



ttuUJCTtx OP Tua us'ivicKsiiTr or wd&cokmn 



panics* charters might be forfollcd on quo wammto «nd their 
frauuhineA aold to another." Tbe veeted nglits plea waa aXjlbd 
a claim to the power to cODtract rfcbU with a Tested right to 
refuse to provide for their payment. 
The bill was considered ia the Senate but mode little prag- 

la 1*477 there was a hoatcd wraaglo In the Senate*' orer a 
bUJ (S. 981) which proposed to dfrfinc net ^mingt, 1o ivtuin 
the wliole ccnipensation Tor transportation servlee furaiBhed the 
guverniijeiil, and Ut retguire n sinkltif; fimi) umouuting t^i 2;'i 
per cent, of net ^amkigH, Vefit«d interefita and coialract nifhta 
^verf iigjiiii Mj*^ miltT i>f fliHiUstinii ; /i;jii ITr. flilciu^chk iNi'Ij,) 
deeiared that in 1862 people find Congren csEpected do retimi 
for their aid, Tbia hill was postponed by a vote of 29 to 28. 

The step finally Inkftn by Congress wa* qxntc similar. On 
May 7» J878t the eo-ealled Thurman Act — ita autbor being Sen- 
ator Tlmrmau (O-)— was paesed, the proviflione of whioh miut 
bo briefly stated. 

"Wherx-aa/' it runs, "the total liabilities (wclusiv*' of intor^ 
««t to accrue) to all creditors, ineluding the United Statet, 
, - , of the trdon Paci/1^? RailrLiad Co., Rre more than 
$8,000,000; and 

*'Wht:ri:iiit. llie ITniled States, in view of the indehtfldnpss and 
operations of said railroad cumpany. aiid of tbe dlBpusitton of 
net eamiijgs, are not, and cannot without further legialalion 
be secure in their intereata in and concerainfc said railroad," a 
einkinf: fund ia established, The act proceeded to require tho 
company to pay the government 25 per cent, of ita net earning!, 
inlcrerst on firs! mortgage boiida having been deducted. Of the 
25 per cent. (1) an amounl equal to one-half the receipts from 
goviTrounml tranaport-ation was to be applied (rurrenlly to inter- 
est ncconnt; the remainder oonsliluted the sinking fund_ This 
fiMul c'tmiisted of (2) the other lintf of n^cpipU from tfov^m- 
ment transportation. (^) 5 per- cent, of net eai-ningH, (4) ho niueh 
of JS'AOOO in the case of the Union Pacific, or «l .200.000 for 
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tiM Ceotrm] Pnciiic, us might be necvAHary U> bring the total (1, 
2, 3r 'U^ ^) ^P ^ the required 25 per cent. Ho&ds other than 
Ihn I'nfon nnH Central Pmnllc liiiea were not required ti} inain- 

It 75 p«r ceotn of n^t CMninen were insnfficient to pay inter- 
Mt oil ti»t-iDOrtcsce bOEda the secretary wclb to remit enough of 
the 2^ p«r ceot to cover the dcdoit. 

Upon paiti of 6ti« and intphsonm^t, do dividends were to bo 
dccUu^ MnUi intercut od Hrst-mortf^riKC bon<lA and the 25 per 
Mfit ervdit to the anking fund should be paid. 

Thit lioking fund waft to be ewtabli«hed in tlic United States 
trcftaury and to he invented in trov^raTnent bonds, the interest of 
whfch WAN to be tnvTJct^d Kenit-jiriniifiJIy in a similar raanner, 
thUB hrinffinir eiimpound inlere^t. Five per eent ws^ the rato 
planni-il fur, but, iu> t}ie 5 pr-r i^i-nl. hcmdii r^tiiild only be por- 
cliased at a considerable premium, about 2 per cent, vaa actually 
obtaiiti^^ 

Aa in the bill postponed m 1877. "net eamiuira" was defined, 
tbc definition allowinfr the deduction of intend ou itntt^mort- 
icaee boods ob an operstiu^ expense, but drawinfc the Une at 
interest on ^vcmment indebtcdno^e and expenditures for ncGca< 
nry improvements. This detinilion Ti^as not rctroaetive. 

Tlio del>ate in the Senate over tha Thurmon biU (S., 15) waa 
long and bieen. Among the beet statemouta of the ease for tho 
l»iH arv th<iM* of Thurman (O), Davis (I)].), and Mor-gaiv 
(Ala.).*' Tf no provision were made for meeting bonds at ma- 
turiljr tlw cifmjhnniiv wiiitid he jrripardiirng th«i future itso of 
tbeir road« for KOvernruv<ut pui-pcvettr Any construction of tba 
law which would pojitp<mo ft<^tioTi until tlte roriliiigeuoy of m- 
•olvency should occar would defeat the very purpose of the 
ada. The gorcmment w^ji entitled, whenever iti its opinion 
■eccsMryt to interfere to secuie at all times the use of the road 
for poctal and military purpoffca. If a power is £:iven by etat- 
Bt«i ervoiylbinK ncecseary to make it effectual ia impb&d^ and, 
tilt nda in view b*iiig poial«d out by the act of 1862, if there 
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wofl a necessity for the creation of a aiDloDg fiind to obtain 
thnm^ mich n fund wnii Icgnl, 

B7 tbe act of XSG4 the rigbt to alter, ameod^ or repeal was 
dtiliniti^ly un*\ witliout limitation reserved to Congreia, aad tlio 
courts bad held tliat this aot waa one with the ori^nal act of 
lSfi3- T!i« law aiithorijciTig the pr>stmaster ^neral to altur or 
amend mail <-onti-act8 bad lieeii often u^ei] ATrd with great prac- 
tical (^ITi'ct> and the uppUrntitU] of eaph n poA-er in rei^ard to a 
corporation created hy OongieM should be even more fulL 

If tlicrv muat ht di^fault, befori; Congress ooiiM act« was not 
withholdinif 5 rwr cent, of net camings dcfaultf Was not the 
diAi>b(7di(.-ni::(r o£ the ntiinilution requiring tho i:apLl&L Ftoc): to ht 
piiid for in cash nl par detVuilt? Thi' UivX Ihal llji:- nmds 3md 
isnu«d finite mortgage bonds in excess of actual n^eds and had by 
a policy of ^'stripping and waate'* paid dividends derived from 
tlifl Unitt^.l States treasury was ground for aclio».'* 

It WMA iiiaiutnined thet CnngreJM oi^uld not place limitatiottft 
1111 lis nwn power to make further piiai<ijiinuts ; thnt in legislat- 
ing for the general welfare thars were no lliuitations- And. in 
any case, the action of one Congreas did not necessarily bind 
succeeding Congreaaes. 

As to vested rights: *'lf Congress can sell and diapoee of its 
confltitutional powers beyond a right to rcaiimo their <!iereiBG 
at tbe behest of the general vrdfare of tho public, it can rtiip 
itself finally of all powers and authority by granlinfE it upon 
eonnide rations, and in form of v^t^ rights lo corporation* 
whirh it may crcatii-" 

Tiiere vtus na IJttlt- hostility to <>orpomt!onfi, anri eep«ofallj 
niilwny corp(> rations, displayed; and more than one senator btt* 
terly AU|,'^Hted tliat the railways controlled Cougreea^ This 
would he a lc»*t case. '4f Ihcy" fthc railways). *flid Kr. Beck 
(Ky,), '*have tbe power to defeat tins propoaition I see bat on© 
remedy left,— to repeal the chartora and diatributo the aaaeta. 
The rijthl to repeal cannot be denied ; ... we can get some- 
tliing now out of the wreck; we will get nothing but corpora- 
tioo domination if we eubmit to the defeat of this bill,"" 
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An iwunl llic cry of verted righlw and contrnct obligations 
iras raised id opposition. Congrem would do noihmg with ft 
coatrut but cnforar it id ciuc of default, and tbu courU had 
no rigbt lo Anticipate il defiiult.^' Oni? CoEigreus mitft^f luido 
|]it^ tawM af A pred«eevtor, but uot lU i^iuilraeta. Ouugn^tm fune- 
timed in a donlilc rxlaticm: lu snvpreigii Irgl^kiirc power it 
conrerr^ Itawtv of atturaey upuu Uie i^oveminifct to inak^ a 
contract* in which second capncUy — oa a contracting party — it 
the creditor. *'TIi« bill proposed \>y the Judiiiiary propoaea 
to cfitnhJinh a ainkin^ fii^^^ hy lcgiiilativ« act only, by the scpv- 
ereiffii wjII of the cr^i^tor, not only without the oesont of the 
debtODt, but by a eominacd. a failure or rt-t'usal \o cjlx-y whi«h 
by ilio doblom shall work a forfcitnrfi of e«tale, *ind stibject 
llwrm and thuir agt^tic (o rjriiniual proEteuuficiti." 

Pitially, iIl« rririidu of the rnnipHny tnnk Hirir sfAnd on the 
dvMiuou i*f Uie auprejiie lohiI thai the suh&uly-boad interent 
paid liy the guvcramirrit vrtm not iUia until the Lmttirity of the 
booda," 

Blaine o^f:rci^ an amcndnjcnt that would probably have mndo 
any further alleratioufi by ConKre«£ impossible, which waa dd- 
fcatvd 2^ to Uh,^" and the bill panted the }>cnatc April ij, by a 
ToC^ of 40 to '£{*. uitb iff ubnent. In tlii> House» after iuui*h 
partiamentary hatttii]^, tho IIU pau«d almost Quafilinoualy, 343 
wft." 

Th* railways appealed to Ihe courts for relief from tlie Thur- 
Bian ai't, but itn rouHLitutiuunlity wju iiphrld by thi; supreme 
court In a divided optnion. Chief Jualice Waite read the deci- 
sion. He stated tliat th<; (!Ompani<'» had earned lar^c aums 
above interest om bonds, which had bt^eu foi' tlie moat part paid 
0<at an dividcnda, no provision bcini;: made for payment of the 
irot^rtkiDont dcrbt. By following surh a course, however present 
atockhctldcrti wero protitiug al the eiprriHO of the future of tho 
corporation: "Tha current eamingg b^lon^ to tho corporation. 
and alockholdera. as rucU, have no right to them aa against th^ 



■•Bh M4., pp. ao54, 3£S$. mm. Uattbrv>. Conhtlnl)' 

*Biilkr <Mai*.i. and LsmU I^TiM.^ thttt «vrt IS not tcHnc- Bta €*•$ 
#«a* ISTT 7i, ^ 3TTU V, 
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juKl di^njimlK «f rmliton."'* The tilaliite wua upliif^d ;^ a rttt- 
eonablG refulotitm of the aJTairv of the corporAtioD and promo 
live of public welfare. It g&YO furthor assurancD of the 
continued (olvcncy of the eompiiny tind mjurud do one. 

The di806Dting judges held that the &ot violated th& concraat 
belwepn Iho govommftot iind tlie railway- 
Needless to say th9 ccmip&Dies were surprised at the decision, 
wid jilwnyM acting tmder goud legal adviee, the UdIoh Paoific 
prncwK^fid tn make the heM rf the liliinticin hy Bttempling to 
rrMfrid. Uii^ appliratinti i>f l.ln* im*L Tin? two nbief pototH at la- 
aac were:" fl) should expt-nditiircs for nrw conatmctioTi and 
«qmpmc^t be deducted from irro» corniDgs to eet "net coni- 
iuga." t, C-, be diarged tr> espenae aooount; (2) what was a fair 
ADd rra»u>ELJibli^ mto for mail servican Both points bor« on tho 
aiaa of net eaminga, The lirat point, for exaniple. meant a dif- 
ference for the fiiiou Paoilie of !fiy:i,5j7 during lS82r' and tha 
Miiiu> ccmpany had n t^hargt- ii^iLinnt 1h« UttTled Stati?« fc^r mail 
serviee rin'yring tlit* period from Felinmry. 1S76, — whi*n the 
rompFiijy envc iintice it would no Iniiger ncrtniesce in the rate 
fixed by the government, — to Dei:einlwr 3K 1882, which eii-(-*Hl*"d 
the altownncr of the postina.fttcr ffsoeral by upward* of $3,500,- 
OOO.*'' 

The court of olmmn paiued upon thcpe qncfltiona in January, 
1RM5, the (fovomment being uphold in its contention conccming 
fnfiil »iorvjco rnirt, thf* ruilwcy* wimimg oti the othor pmnt Hy 
A^rreuit^nt and by ord^r of the court, all olaima ajid cotrnter 
claims under 1ht» Thurman Ael down to Jnunary ]» 1B83, were 
cir)venMi by thr dm*fon; and, in the I'HJie of the TTninn Paeifle, 
the net refnilt wan a payment of $f1l6.T04 hy the railway to the 
gijvrrnmpnt 

Resistance in the courts vens not th*^ only mftann adnrptrd by 
the compamcA to crnt down oet earnings for nnkin^-fund pur- 
poses. The Central Pacific, for example, dilutf^d it« anbflidJBcd 
milenpe by lontuuf; other linea to which ite traffic was diverted, 
thua rcdncmg net cnmin(ra aasifmablo to boud-aidcd portions, ■* 

■»mi U. F . TOO. 

**Arnniil r>i>firi fttr iHiHL 
■fftJtf.H ISS3, 0- IS. 

*jrM<n Pur**., IMO-Bl, n*. 87, 
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And in IS^d-1883 the Union PAcitlo by m^ans of issues of col- 
lat«nd tnwt boadu pmciieaJly dufc^tM] th« l&w prohlbitUig 
funh&r i»c*ryjiNi» of HertK prior to that of the gornrnment witJiout 
lluf oouM-ul of Cuui^roBi. 

Ckarl>' the adequacy of the Thonuan sinking fund depended 
tajT^y ii|>Dii Iht- oiuomit of xi^X taniiucs-'' If net taruitigs 
ohould decline, the ^25 per cfuit. would fc)]iow; it' tins dedino 
went so far as to make tho one-half paymont for traDeportation 
amotut to 20 per cent, of nut eamiii^, ihe halt' eompenuation 
pins th« 3 per c«nt would make the whole fund and no part 
of $650,000 or *i;200,000" wouM be rwiuired, 

Tbd "lof^ nuriJlUK earnings" of thf* Hnitm Piw?ili« In 1S7S 
WM |7.744,^lji deducting ^l.Cr^.^O inter^t would leave 
^J09,746 as "net earnings^' tipon whurh to A^tr« the 25 per 
•eotf thna mnliiiii: 41^27,430 on gfovcmiaent aci?ouiit, There 
WOttld still hart been, according to the rai]w4iy's report, an 
•mouDt «qaal to Ty*. per cent, cd ih^ capital stock available for 
di^dpnds. Neither in 1876 nor 187!), however, did the company 
pmy anything lo Iho Kovommcnt nndcr this act, the amoitot dao 
It on half transportatiOTi account being tnifBcicnt to meat re- 
qnjromflnti^'' 

Ot» ttip hnHin of the above flK^reK. and asNUming 5 per cent. 
oo Invealed fonda and interest, the pNJviainns nf the Thurmaii 
hill wmiTd bftie suftlccd. As baR been stated, however, 5 per 
cent, n'lui not rvnlijn^] . anil, aftrr 1832, nirl. curriTtigK fril olT/° na 



" ?t*4tti*r (1M ibf TBH-tRr* jttm tm^'tnUmanH tin mil ^Ainifi ' "Tlifiir} n**ot 
»lll b* mnj no: pmr»«i» ta IT if ]» li prnnioini*— ni'T*r, rri>fp t« fiftf unjr raif. 
fdBil tB cbr mmrrr wTi?rr Th^rv n anviFilnr of rtthtt nurvAn to fti* ROfvra' 
.totnt flui ^r«r TliA ict net rfi<prf>1v Th< vtorR alJ rtmi tntft fh.* rii.n4la at a 
'covMiitlTvIr Bouil nomti^ of pt^nriA - ■ aiui PT*r> rm? tT (fir'ni If aniplT 

fSUI Bbd no nof rrwriiti vur iriiui* In." Ur. CdIIh cri'-r. tn Ctnw ff't/tt^, lini-n?. 

iLtflia 

■ »*¥ BtnTT, u 9* 

^Rcpori *if t'lititri pictOt' B. U. O^ tor iSTfl, p. 10- 

*T1v fpLli~pi«1i>s Agnm ttiovr lb« <oim« of the net c«qiEun* of Uib Unlco 

tftac tn^TnOna^s 
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lan to,fi^a,f»OB 

ItM Q,V41,f»f>0 

less aioipQTe 
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that the iudetkti;iEiit?tin of the liouiijiiuit^rt l,i> thj; ^vcriLm«tit nUad- 
i)y increased! In tho ffovcrmuent dii'eot3r&' import for ISd^ it 
WfiA feUited lliat tlip Tliiirxii^n iict \v«ia « failure. 

In onl^ OQO year did the mtcreat and maldng fund a<^counta 
of ti-e Union i'ai^jtic oqiiol the interest lumuAilv paid by the 
t.'nitcd Stntosi m tli(? oafto of tho l.ontral Pa<^il5c thoy nev^r did 
fto. The avci-ttf^'v amiuiU Kiukin^; fund uccounU for tho Uoion 
rjtcific and Onfra] Paci^c systems during tbe live jean Erom 
l&Sl to 1885, lDi?hiaive, were *752,193 and ^:i'2»,lh4, rfU9p«ctirely, 

ThR t^onditinn of the sinking fund on November 1, 1887, waa 
BB fullows:" 





^VL'Viiiriii-i- 


C4^. 


Lrt value 

KHeI 0lI4b- 


Alzikloff fend ttod 
irBjiki7Mi«iEi:iii 




Pwvuruu, 






tTnl«i i'v.\f\-^. - 




X4IH ^»L>ll 




tT-0?t. TM 


ruiu .,-. 


ai,aH,(iiii 


I1I-IW.CU> 


a:-Ln<. iii,ra;,iw 


*:i.jeii.D]J 



Oppcsiti^ this small fund sboutd be placed Xh& Btatastios of 
debt:" 



I 



(nvuvity , 



pnlnnPidac i 7&,3».5i7 

CuutraL Braiiob. 

linloii I'QL-int!. <.4:SIIU» 

Wob-u^™ Tiu^iie &vi3a,03;k 



Ti>l*lB .-- 



lir«,tM,:3a'* 



Tn|«1<iniil11 on 
1)011(1 vullulftreal ItiKriii] iiiIft 

aewnnv do Jdlir ■! mktujltf , 



•0. affirm 
vs. ti' 



m.»TtMI» 






tl&0.:ilS.«4O 



Worfli 4ivf Jul/ 
I. IHK. iiivnciiitKit 

»t I dtrOaBL 



Vol m. CD 



|itt.«lS.W 



it is little vonder that the GOmmissioD appointed to ixLveeti- 
gate the Pai^ifie railwiiyte reported in 1887 thai It "U DniTar- 



&iiii«jtHlim, fit^i ff<r«.'' I>04«., msT-fiS. no, &]. p. W. 
^Iht4.» ^0T 1, IB^T. lo Jl»Lj 1. 1SMI4 Hllnulfti Tb4 lA«i ooEninn If rT«(<i*4 

»Tlie dIAorcpcn l>?EwFen thit uTiDunC and thfi "loUl cUlvi of ttv formi' 
mvnt" Id tbe laTik on p^ Ii| la iliia lo (lie rvft IbAl IbD cvtiBUU f«f lbUr»< M 4V<r 
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ly coueedcd by ovcry perei>u of inulliffciicc vbo Ilsjg g^vcn the 
ibjeet any stu^y, ibat it is and wUl be absolutely iinpoiwibte 
for thQ I'liion Pauilic HjkiUvuy cir icyci«iB to pay die iuiioblvdueaa 
the United Ststea at iU mHinrity." 

A% mr\y ta 1Hd(> — ^Iwii ynir% ni'lttr iLt i»u«rtt{v — iienuu* ttUtitu 
wre taken to AinenJ the Thiirmaii act/^ The cliief |mirit coo- 
c^mt-id ibi? wciiritJiTsi in whu^h the f^und f^hoiild \>c inventeiL 
Only ti>c last year oi our period. 1687, however, uw auch an 
amctkdtucDt earned- By lLi» dcw iiroviaioii the fttjcretnry of the 
ireuur)- waa aathorixed to irive«t the aiDhiBjc fund in the flret- 
Biorte*60 loads of tha ratlw&yv concerned or in Any government 
boodtf WBQtd in Aid of Pocifc railM'ays," thus on&blinir him to 
•etfurv a niorv ;idtHju;Lk< raluni on firnds whii-li wore cttUor ly- 
tns uninvafft«d or vAruing rmly uurm 2 per (*ent. 

A question whi^h waa closely oonneeted with the flinking fund 
litxililrm Hnd whidi vaM alwnyv with CmigreNN was, wiml would 
come of the gGvemjneril 'a i^laim if the flrtit-itiortgo^ were fore- 
cluftcd. In thiM Munc lu^t of ISST proviHiuii ^as mndi? Tor nuch 

^ a oootiDi:«ncy. It waa «aa<:t«d ibat whenever it should becoma 
affcewrnry for the protection of the intcrcntf of the United State* 
iQ ita li«D OD any property od wiiich & prior lien might be due, 
tht acer^tary of tlic trt^uKury «huuld *'rcik^ein or otherwiEio oloar 
off fiueh par^unount lieu , . . hy pfiyizicr tiK' eum^ fa^^'fully 
dOK In r«peet thereof out of the treaaory: and the United 

^■ftAtrfi Ehall t.hi^rriipoTi be vnibrogntnl ti> M rr^lifK iiml ^ivurilicx 

^^perelo peinnining 



AuDiTOK or Railroad Accou»Tt4 Crsatro: 1S78 



About a month nfttr the puMiigc of the Thurninn Act> Con* 
ffroaa took further ateps toward clearinif up the I'aoilio railway 
tanfflc nnd aoctiriug publicity. The ground w&a doorcd by re- 
pealinp section 20 of the act of 18^ and tb« act of July 25, 
1866, ratladve to filing reporta. Then the office of auditor of 
railroad ftcoormtD wbn efltabliithcd aa & bureau of the interior 
depou-lmmt. Thia official, with hia aaaEvtants, waa to preeeribe 



'^4 il U4p » lan^^tX r»«- rat. ami Co^tlf. Ktc., p. 1SB0. 
ar«t««M cr /-arvf; M: tat, «. a, 
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■ Kystem of nrporU to be rcDclcred to him by &1I subsidiEvd rul- 
vfnys vrbOHe lijies lay in whole or in p&rt nefit, DOrtb, CT south 
of the Miwouri river. These companies must make scch reports 
aa be miifbt require and aubmit tb^ir booka aii<I rtcorda for in- 
9p€Ctioti upon request, neglect or refuB&L malcin^ them liAblo to 
fine. He w&e to examine the books of each auch railway <^ozq- 
puny at least ottce in each fieciU year, and to furcisb su^h in- 
formation ooDceming rates and tbe ftoootints of the companies 
to the various doparimffats as might Ife by them required, or aa 
he might deem eipeiiient for the gnvem merit's trtterests. An 
Aimuul report crHicerDicg the phjmieol mid financial <M>ndition 
of the companies was also to be made to the 8eoreta,ry of tJifr 
interior. 

Further duties ^vere to aj^st the govenunent directors when 
they officially requehftttd, and to see that the laws rvlatic^ to the 
cotnpoDics cmbriLccd under tliia act were enforced- 

The act, which was passed June 10, 1878, took effect July 1, 
1878." 



The Pacific Rmlwat CoMMisaioN or 1S87 



Though the auditor msd** investipafmns nn*i reports under 
the pre-C-edinp law, "the people and Congr*isB were not satisfied. 
There was a feeling of uDGaainess and hostild BOspicion. Th« 
railwaj^ suffered from this and compUined that it furnished a 
basiK for fr<Histsnt attjit'ks upon their securities in the stock 
inar1(ct. They wsUpd for an iDvestigaflan." After several reso- 
lutions to this end had \\ma defeated, an act" was finally paned 
in 1887 which rcsultfd in an elaborate ioTestigntioin and report. 
By this act the president was to appoint three commiesiouers 
who were empowered to ex&mtne books, papers, and methods of 
the bond-aided railwaysn They were to examine into the work- 
inf; find Hxiancial maoB^cment of snch roods, in vcsti grating 
aesete, net eamings^ branch lines, imla^vfnl dividendSf discnmin- 
ation, rebates, influence on legislstion, relations and obligations 



4 
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■■B*B Cvntf. Rw, :S7T-'JS, pt'- **>W, ISTT- TmiUKtl Hon*" iSft to lA. 

"ecK It«purt of riiluii rndflf for 1^99. vit. T-lfi Titr full AijKUHlan of [be 
*llanl1rra from (h* riltHft;vV potnl of -rUfw. 

^KlttJuInt 4f r^vr^r. UlitSHn "A 1-4. Ki^fdl^H 14 My U VU i»t puM4 
vIUi li» Ldm of dolna rbti raUva^f ■ tntor- 
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to ffoversnaent ftnd m&uy other matters. A roport inw to bft 
made, and ^lOO.OOO was set aside to cover cxpeoseB.'" Some of 
th« chi^f mftttern treated by tb^ coiomiflBica are taken wp in the 



^^nUovb 



Pacific Railways In'tlusnctb Leoislatioh 



am 



Tbi^ Pac:fie railway commUaiion uf ISST rciported that in their 
judgi&Gtit, "aoncye of all the bond-aided roadg have boeo ua«d 
for the puri)0«e of induemdng logUIation. "*** While they could 
point tn no direct proof of brU-ery, yet it was impossible to 
r«ad the ervideni*^ of men lUce HuutiiigUm and Stanford witltoat 
coitcludinif that very lance Munn had been expended. The rail' 
nay oInirJaU inadt- frequent uete of tnouey and p&Bses tc mQa- 
tnoc tf^alation, To^ichcre for which ^ere often insuf&cientp It 
nftfi tcHtift«d tikat m huth Httxte &ud federal courts juries were 
ffiT^D p4MGa." U woa aUo the practice of the companies to is- 
sue poawtt to legiblatorn and judc^ca. Not ouly wua then: lubbying 
al live lutKinal cupitol, bit! in tin* li^^islaiive seats of Kanaaa^ 
Kebrftska, Colorado, and elaewher«, foil repreeentations were 
maintain^ and mllllona were expescled for the ftervieea of )aw- 
ers t*> infliiflnci? lp|fi»Iation.*' 

In 1873 Senator Hoar stid in dohale Ihiit stutie persoaa in the 
ploy of a Paciflc railwjiy were in W^whington during tbo 
pwoage of a bill favorable to the railvkuy's interests, and at &a 
cnaouuc meeting of the directors authority wae given to expend 
$167,000 for ''special W-al expenBea." A government director 
tc^tif^ that he left tlic room wbco thie matter came up becaa»e 
he did not ivanl to know what these cxpenaea were for!** 

The t'oion Tanifit^ at lotLst, rnl<*rt*d inlcj id<>etii>n contests be- 
«9aDb)$^ a powerful foree in politica. especially in Nebraska, tt 
^rtiliiiled ibe Mfr^^ic^M of pofllmiuteni and revenue o1!icials to in- 
fluenee hond elections. An<T. Anally, it induced its employees 
* intrrvKts dielaU-d, 



*flW Report, t- 144 fof fLRi4Un'« 
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It m to be rctiiemb^rrdf hcwRv<;r, in this coimeciionf tbnt «t 
lliia time such practices were v«ry conunon. To place pUHo 
wlicrc ihcy might do (jfood^ to ^xpwid mODty f»r lawrcr* uid 
lolfliyiflts thai they might areuc, porsuadc, and cotcrtaic, when 
hostile It^Ftif^lAtioc tliroat^ncd, woa quite ^'tncrnl then aod ho« 
not cnliiyl.v iii«ftppcnri?d ot ttn? prcHciil writing M^f*^V And. 
while the iibovo pracliooft aro to be oondenmed ami the mnOB 
tftlc«]i to cod<^aI Ihem wpr^r lonthnom^, the IcgiMlfttiv^ attacks nn 
the niliwaya vr«re uunieniiUB and often anreasonable- 

Thnl lack <if rpgnrd for t}mr piiMic. fiinctionsi by the railwayji 
lay aI t\w tiotliJjii uf Hiu^h atlnuTcA^ la aliia to he reuKunbered. 

Rates akd Dibcrimikatiow 

Seetion 18 of the aet of 1df^2 provided that «hwev«r n«t 
■■iirninK^i Hfotilil rxi-fi'd M) per opnt. on thft rnwt of thp roiid*^ 
txcliiJiivc of Hk- o per iTMut- It* be jjmd tlie t'iiitt<d Stai*N the 
nilt^ lEiighl h(r rt'diiccd by tli^ governiiirnt if tbtry vrcrc unrca* 
conable. No at^tton. however, was taken under tbia provision 
and it doi^it not tii^cm to have hccn of tmy practical effect- Such 
provieiona have alwoya proved fnlilc." Either by paddins 
"coftt of mad" or coneculinf; net eaminffs, or both, 10 per cent- 
would never bo reached; in this es^e. the goverhmenl n'ould 
have bad to prove the raiea nnreaaonable even if over 10 per 
»iit. wmt yipldcd- 

In tlie earlier years, liefore the TTuion Pacific was eompletcd, 
niU'H wrnr very Ui^h, E'nflHpnger rates ran na high ak 10 cpnta 
per uile and in 1871 averai^ed T.5 centa. In 1879 the qtuu-t«r* 
maatcr prneral rcportt^d*" that thp averngff rate paid for troopn 
wa» 5.3 ccntA on throu>rh biiaineaa And 8 ccnta ou local biutaett, 
making an nvcrajfc of ^.^ ccnta per man per mile. The avcrnsc 
freight rale per 100 lb*. \wr 100 miles puid by the t'"^>"J'ri^]!*Tit 
waa 40.5 centa. We are told that the people ef Fremont d^ 
clotted that tb«y conid get goods from Omaba, some forty milefi 
distant, cheaper by wagon iban by rail.*' In rtaponse to com- 
plaints of the kind the Houiht paoiNl a resolution in 186S** 
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u'hicfa ]iruviiIc(L for « f>oar(l of conmtiMuoaere to fix ratefl over 
tbe VuioQ r6<-ilSc and Cfitiial Tacil^c railway* not to isxc^ed 
double the mlr.'* on the tnirik liin:fl. Bciiitr referred in the 
^DAtc to tbc commitK^ on tlic I'lK'ilic rikilroadK, the roeolution 
waa cot pFMMd aud nev«r jyasaod. TI19 railways reduced their 
rmt4S after rompktion, unci after 1880 001:0 petition oozupelled 
furtlier reductions. 

Tlif avorugc ivwipt* por paAu-jigiTr mUe on tlie Union Pactflo 
dfwreasaa from 3.34 eenU in 1881 to 2M p*iiU in IKfii, unci tUt 

fiai mil*" r ipU fril fnuii V9H I'rirli* hi 1-27 ii-nta within Uie 

hujiie |)*riod- Tlic cio^riDcnt of rates on thr Crntrfll Piirifc vr4w 
BuniJar, fr«iieljt rates Icintr imiformly somewhat hisihcr and 
paMcdflcr xhUh itjwtrr than on tJic Union Pacific.*'* 

The later complainta concerninic ratoa eoom to bavo boon di- 
Rctod a^aiiut distArtmiiiatioii rather than ^^tortioc. It waa 
diaiV^ lluiti whilo the law provided that thn r^Uwayg should 
transport for f^vemintrnt at fair and reasonable rates not to 
QKCMd thcat irhnrRed private parties for like wrvire, The gov- 
eniRK^nt ntit diw-ri minuted against The railwajv" own reports 
show a much hiffhnr iivpra^p ppr pawumi^r pi^r milr^ frcm gov- 
enimr.nt simrt*** than ulhf^ni.'" Aba*, lo the «sl^iit Ihht rehntea 
vcrc gmn, tbc Kovcmment was discriminalcd against in com- 
mots with all not receiving such couoeuiionH. In 1880 a Senate 
commilt*^ rrporlrd thftl su<ih discrimination aanmst the ffov- 
emancnt aa exialed was UAiially of thia uharacter,^* 

There ytm n irrcat deal of cr>mplaint by individuals and com- 
ptnieai — l>ut it moat be remembered that the Pacific roads wcroT 
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irctm the mftoncr of tbeir conatruction and the nature of the 
eooiely aronn^i them, treated with partioul&r hostility, and, more- 
over, the practices cotnplamed of wero by no menna peculiar to 
the Union Pacijjo. There v*>re wdl founded **hareofi of favor- 
itism shown toward one or two elevator and ^tn^lting iiitore«t«. 
For instant^d, the minority report of 3S87 slates that the Omaha 
and Grfltit Smelting and Refining Compjiny^wliich numbered 
amoug itJt mtH-klKiUli'm Sidm-y Dillon an<! F. Tj. Ames, directora 
of the Union Pa{rific — received rehntPH amounling to jr^TO.OOO 
within fhn^r yf^iim, nnd whs idNmnd Tn*'- switching aL its yards 
worth $15,000 » year; whiltf ralen were so adjusted aa to greatly 
fuvnr the poinU at which its works Wi^.rf located." 

Tilt; railway jd»ci engn^ctl in quarrying atout'« driving othora 
^nt by cliart'intc them escessiTe rates. It mined and sold coal 
from Wyomine tcrntc»r>" a^d B'lvc n virtud mmiopoly of the 
Colorado business to a rebate- favored company, "in order that 
Hmi^ht retain a eompletc monopoly of the eool traffic, iC refuMd 
~tO leud any of its coal lands on royalty; and it acquired uo- 
ItwfUIy, by privute entry and hy the uEe of the name* of ita 
4m|^0}'eee, the ownership of the govenuneot coal lands adjoin- 
ing itH own properly . 
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Rblations vnru Otiticr Railwavs 

The relationa of the Union Pacific with other railwaya wen 
in not a few ca^ca unfortunate. In the Jirst place its attitude 
toward pro-rating with ooimoetin^ llnetj eatift'd moelL litigation 
and hostility. Section 12 of the act of 1^132 and section 15 of 
the net of 1864 ]x>th provided that the variooB PadHc niilwaya 
ahculd bt^ opi^i'iLted as one eoiilinuocis line, yiet as early aa 1972 
the KanfijLN P^bci^c found grunnd for compl^iit in that th« Un- 



'• Sfn. /'j*t w*«,, teK'r-fis, no, 51, 9- i^^- 

1>c1vTrn tilt rnl<« Wriao thfl tJi^ Wyom[ni: Caul Cotrpen; mtda la IS^ 8^ 
lhl« (!nniriii:( A fnancpnl^ iTHa fvlnhlUlii'd Blnng th« Unn tnt AftD^a j«ar*, Tbt 
ntliviiy i;ij|irBij(<^cJ A( k^aal 10 |irp 4«ii1. on tlit ecial mlntd And W«*4 to |nir- 

n4>r Irf^mifl In fiirrtlili nl] tIi<» <:iidI ni^oflL*d. A ciTtwidcli nf SQ pftp fmr. «i oati 

froEjhr riiTi>K wZinn fitr v-itonil rnnmi^ptlnn r''n'1''i*i1 thn rnnTict|>i]j oitinpftf 

Th« i-ninpiinjr wfti (Avm-<M pa til aUleltn^^^ TliP Unlnn IVritIr huM nlnt^tMiTht 
-4>t ttli> ttWlt 
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koi Paeitle raftutL-d u> pru<niC<f and chjirged it loc&l ratw on 
jwwniecr uid freight for ihrough traffly." Apparently no 
IrtMililcf nntt rjtj>#in<*nrH wilh tli'- Certr*! Pacific, that line beiog 
willuiir to |>rt>-ralr na Urn buxlticNN of Uitt Kiitiwu Pacific iis it 
did witti th« Unioo I'adllc,** 

The UoiuD Pacilic'ii loiyil piiK«^tig»:r rate frcim Chcjf^noe — 
vbort the Kansafl Pacific joined il — to Ogdeii -nm $4ti,50, fir*t 
clUM; while ita ihroiiffh mtc from OniAha to Otcden woa onlj 
#&100, .Va Cheyetme lay alout ha]F way betwenn Ui«tte poinU 
the Kansas Poeitic interests held that trat^c bctwccu points oa 
their Ud« and O^dcn nbculd ritcivt; a rato of $27 .oO (t^ of 
#S4.00) from Ch4>ycrm>? la O^den rather than the hi^U local rate, 

TIh togiiLlaturi^Ji of Kituviat; niid Jllinci* lx)th potittcncd C'oa- 
grva in oppot^tliou to th& staud of the Union Pacidi?, on the 
gfroti&d that tbvir agricidtunil and conim«rcial int«r«stfi tuf- 

Fiaallj, in 1874. after miiny fiimi1a.r onoa hnd bwn intro- 
tilled, a bill was paMwd making ailditlons to the flft««iith sec- 
tion of the act of IBGi. It enacted that Any officer or agent of 
the Pacific railways vhu sthould refuse ia operate his road as 
one continuous line or to afford equal advantages and facilities 
aa to rnlcK, time, etc., ahould be guilty of u mindcmeonor and 
liable to fine aod imprisonmant " 

Tb« pafltairo of thia act by no meanfr remedied the nitiiation, 
for nrb«n in 1876, the Kanaae Paeilic went mtt> the hands of the 
rMeiv«r the failure was attrihnled laripjy ti tho fact thnt "the 
I'nion Fadfic . . . persUtently rcfuaed to trsnafer paaaen- 
gen and freight in eonnectioD wJlh the Ksnsns Pacific fttid Hpn- 
Fw Paeifie numpamci;" iis n^ijuin^d by Iww." In ISit* the 
atlom^j I^Qeml ref>orted that thi> remi>dy was judicial mid 
snggitttod moTK i*Jip1irjt Itj^iHlatiuii-" 

The upahot of the niatlcr wa» that the two lmc« were consoli- 
dated in 1860, the operation lieinfl: attended hy the injection of 
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eorMd^rnhlc^ '*wn1t'r'^ fnto thit ccmpftny^i oipiUtiicati^n. The 
htix\A i>r tluT ojirnilinn wjw an cxr^hiroirc of the stock nf the Kbp- 
aoK Parifiir and Denver Paeiflc linen at par for an equal aiuouut 
of (Tjiion Pacific stock. Ah the fonner Hecuritita wer* of slight 
value, their prke heinjr t'ur bulow '" l.'nion I'lwific/' the cxchan^n^ 
r(?iBulted in oxi;<3Beive capitalisation, and. inoidentaUy. in targe 
gaiD 1o tli« holdcTN of KAiiRfijs PAci£Cf Jajr Gould nod bia a»^ 
ciaies." 

Other roads than ihe Kansas Pacific were diseriminat4d 
a^icst: namely, th^ Sioui City and PaciJ!c, the Miwouri Pa- 
ciilr;, und thn Burlington nnd MissouH Ri\i>r In Dec^BoWr, 
18*6, a hill wbieh would have i-ompelled the Union Paeiftc ta ■ 
chiiriffi Ihi^ Hnmf: r«tej^ jn^r mih? rn the letter's Irnmc frnm Ft 
Keariifjr tit (^t>'^'''i '<" ^t charged between Ornaim nticl Og<l«i» 
waa dtibateil in Ihe House.*'* 

Othrr mtcr-railway rclAlionf chiefly conoem ooraiwtitioD ud 
pooling. In the eaily elg:hti&s competition became moMdn; lo 
the caminsrs of iht original Pacific lines, driving thcjn to the 
eontd^ruction or pnrohaae of branohea and feeders, the payment 
of subsidies, and the formation of pooling agreements. The 
Pavilic mail Stc-omship Company waa nubatdized to prevent ocean 
oompetitioD; various northom lines were psid for net enterinir 
ocrtain tcrrltori^; and. lhroU(,-h Uic TraUBco<]tin«ntal Pool, the 
Northern Pacific ivss induced by subsidy to keep out of Ssa 
Franeiwo- In ihf iTiinority r^^port of lUv Piieilic Railway Com' 
mission of 1887 it wa* stated that the Tnion Pflrific waa a iiwin> 
h(Kr nf the follcwinp' pools : between Druver and eastern points 
Weat^ni Colorado Railway AKsoclalir^ii. Utah TraMc Association. 
Nebraska Trafic Agrcfmcnt, Mnntftan TrufGc Agreement, Ore- 
gon Traffic AssoL'ialion, aud the Transcontinental Pool,*' And 
there were otlier iuludt pooling a^cements, notable amoDtc which 
was one with the Denrtr and Rio Grande concerning the traffic 
hctwecn Denver and Lcadvillc. In foot all the bond^aidod 
roada — as, indeed, most others — were members o£ a great Ti- 
ricty of pools, and after the paaaage of the Interetate Commene 
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Act mbstanttally the eajne ends were obtained through rate 
agreementfl. 

The majority of the commission of 1S87 reported that pools 
were, in their essence, neither good nor bad, "'When resorted 
to for the purpose of attempting a monopoly, and the impod- 
tiim of burdensome rates, they ahonld be eererely condemned. 
"When resorted to for the purpose of preventing rainonB com- 
petition, they may serve a good purpose. Pooling agreements, 
with proper provisions for publicity as to the terms of the Gon^ 
tract between the constituent members, and as to the rates to be 
charged, if subjected to reasonable supervision and control, are 
beneficial both to railroads and to the communities which deal 
with them.*^* It seems that too often the object of the above 
pools was to maintain excessive rates, while th^ proved inef- 
fectual against the decline in net earnings which came after 
1882. 
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THE SOUTHERN ROUTE TO THE PACIFIC 



The South suffered much from the Civil War. Among the 
economic Iomca wtt« that which c&mc with tbc conatmcticin ol 
tLo tii-at tr^Qseontinuital railway without reference to her in- 
tcreatH; uod on^ of tho urgent ct<>Tniuids of her Bt&t«emen during 
the dark <iaya of rt-oonHtruotiou was a Pai^itic? railway over the 
"0outh«ni route/' There can be little doubt that, bat for the 
war, the fxni railway would have been on or near the thirty- 
6eccEd parallel. Id 1853 the Qadsden purohaae was tnad« 
largely to H/^iiutrc thnt rciute^ and by 1S60, so & eommittee report 
ci ISTd ^latea, "thjft was the line whieh pubtio opiuiou )iAd set- 
tled n» the one to le isonstrenrttd "' 

Nil riniiprpbenaive liistory of tlie u<wmtatitm of tlie nouthem 
iiiule hah beeu written, and il will be especially iutereetini; to 
trat'c Ibr development of Ihc onginally favored way^ when 
peace and union brought the eucr^iea of the nation to beat 
upon it. 

Perhapn it would be more minutely aeourate to speak of the 
Bouthem rouieSt for in the «outheni mareh to the Pacific there 
were two dictinet linea taken. One of theae was planned to 
ejitcnd alonjj; tho thirty-fifth parallel; tho other along the thirtj- 
ae^otid. the latter oeeupyiuK lu part the Oila river route as se- 
cured by the OadHden purrbtist', Ihe t"opriu*r followinj^ thi* SanU 
Fo trail and the valley of the Colorado. But both were foeuaed 
cat the pHHseH of HouLheastem Califomiaf uniting in one line 
1)«rore n^Hching the onaet; and as opposed to the "northeru 
route" or the 'Ventral route'' they formed the ''southern 
route." Tlua is eepeciollj clear when the ob.iectire pomt, the 
Pacifle, IB considered, together with the barrier of the Booldea 
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Vr^o, bowiiirer, oii« turoft To lhi> poinU uF etutem coimeetiaOp 
widely nepATfttAl poinU lik« St. Louis anri Mempbta an tlie one 
hADd snd New OrWcH tyn lite athrr noostitut^ thcr termini. The 
route i» one; Eunpty it is bi/uii^ated, tw is Uie (central route nfi 
th*r went, with iU Oregon Short Lioe. 

Id the cxpioitAtioD of this eiQut]i«m rouf^. three different rail- 
ways cuDt prominently before CoaKT^te and it will be necessary 
to p^rfona rlie rathrr diJIkult t««k of kn^pin^ tbeir coiireet dis* 
tinct wltilc at the siunc time wcarinp them together— ovqq aa 
tl»y vrtTt worcn. 



Thr Atlantic axd Pacittc 



1 On December 11. \SG^, a bill trranttOR Inuds to aid to tho 
I eonstnietion of a railway and tekfrraph Jin^ frf^m MiiiAOuri aod 
Aiftanaas to tlic Fociti^ coast by the Bouthcm route v^aa intro- 
diie«d b> the Scuutu;' it wtui rcftned to the comimttGC on Pfi«ifio 
iftilroads favorably reported, and beoame a law on July 27, 
1564, by lbi> sif^juiirc of rn*«tjL<nt Johiuon. The Atlantic and 
Paeitk was th« result. 

Th\% \rnn tho first c<iinpAny ohcirtercd and nidod by Oongreu 
lo tomiruei a Pflfific railway over the southern route, and by 
its a^Doy the foHrlJi thrr-Uirli roiU^ betwopu th* h'list and the 
PacJAe coant vrix opc^HTd, 

Be^inQing at or uear Sj^ringfleld, Afo., the road waa to pro- 
eeed to the CanadiRU river itiid (o vMbnuuprque, thpncra along the 
Uiirly-fifUi p.inillr] to tlip Ctilonuio — aud to the Pac'ifiis. From 
ita iuleraectjou with the Cauadiaii river a branch was to be ex- 
tended cfULtwnrilly to the bortier of Arkonsaa. 

lu AddiliLin lo A twti- hundred- foot ri^bt of way and the usual 
rJArbt to take materiab from adjacent public landa. a land grant 
of twenty odd-Duoibcrcd acctionet per mite on each aide of ita 
line waa made. This applied only to the terrilorics; within the 
bounds of a state the donation vom hut hfdf ru large. The rail- 
way company wjia to receive th'^ lands by twenty-five mile aoc- 
tioQs as fftieh e^liotufi were reported eatisfa^toriJy eoinpleted by 
BD examining coiiunii9tiGD. 
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Th« road was to be of unifono fr&uge, cqtid b iJl respects to 
r«ilw&>-K of tbc Br«t oLoas and itn r&ils cf thd host quality of 
Amerieaji iron. 

U u notable thftt in tbi« >?h&rt«r (lottgr^BS provided that, if 
the route ialf*n tiiould coiuoide with aiiotJier rOEid whioh had 
reoemd goverTuntnl aid^ the pr«™ua granl would be deducted; 
and e«pecra]ly this, — "that nu mnnay shall he drawn fr«im tha 
Inaaiiry of thf United StatE<:4 to aid in tbe eoD8t ruction of tlie 
mid Atlantic and Pfirifti; Railniad," By IRm Cougre^is bnd 
become more wary tUau in 1862, 

Tli«Q, too, the act wqnirod that ^1.000.000 be mibBcribcd and 
10 per ctnt, he paid in within two >ean<, that eoniitructi<io be 
bciTun m two ycArv, tbat not Icm tbnn tlfty tniks a y«ar be bnilt 
after tiie second year from !>cKiTinini;, and that the trholfj Hhoold 
be c*>mpHcd by JuJy 4. 387?, finally, that if any Yiolntif>n of 
tbc a«t waa eontinoMl Ibrongh ono year* the ^vcmment inight 
complete tlie road, 

Other pn>\'iaiona made the railway a post route and military 
road, provided that iro^epnuieTit rates should be no higher than 
to iudivtdoaLi for uimiUr iraiiKportaliori^ required swuni annual 
rrpiirix to t\\p iwrKiu->- of the inlennr. nml rcKrn'ed the right 
(o alt^r. amead. or repeal. 

Two further provijdons remikin for special attention. One of 
the chht rroTinda of dlacoasion over the bill arose from the fact 
thftt the line of the road croracd Indian IrLnda.* The Chcrcikecs 
and Chjckasawa objected to the aection which made it the duty 
of the Uotted States to extintniieh Indian titles as rapidly as 
mifitit be eooftiatunt with public policy and the wolfare of the 
JndiaRB, and, aa finally passed, tho bill provided that extia* 
gnishment thould Iw only by the voluntary eeGAion of the In- 
dians. 

Tho other provision authonx«d the Southern Pacific Railroad 
of California to oonnoct wiUi tiie Atlantic and Pacific at any 
point near the «3iateTii bonndary of California for the purpose 
of fomiDg a line to San Frarieieco. The Southern PaeiHc, Sf 

h «T<)nnt^*ii<>n were made. iVYin 1i.j Tiiak^ itft iraii^'e and rates 

kiforai with tliov of the AtUntir. and Piurific and wjui to re- 
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odvo the Mimt? If riuit»— subject to the Bame cb)igation< — u th» 
latter road. Thu* Coii^reisi mtn ttit Southern Pacific for tlie 
firiit £iirif> mid larj^ely aided lie road w^hicb w&t Econ lo roijuopo- 
liat Inuim^tml.iimntfll »,nifH<" nwr tin- wn:fhrrn rrmt**; liiil of thST. 
mi>rr will be cArd further en. 

in ISGT and 18G6 biUa wt-re iutroduccd t9 atucud Uie above 
act end to further facilitfitc the codstractioD of tbe road, but 
madti little or no lurudwuy,* And in lti69 a j4.»int rca^IutioD (o 
cxtj^nd the time for comtruction came to nothmir- Tbc»e mc^&- 
uivH mv to b^ Uikiin in {<onnocti<m with tho fact tbnt the Atlantic 
and Paoitlii project almost inimodiately fell into finimfit^ diffi- 
(■ii!iii:^ iiid v^oniilrueUd no milcfL|;r<^ until 1ST1, in whiob ymt 
t\".- L'l■fl^bs of 18B0 crtKlkta lh& company with 33,87 milofi of line, 
ftll lying in Indian Territory, Accordingly, in 1870, In oonnw- 
tton with iiuolliyr bill to am*^d the charter^* we find citiw^i «f 
New Mexien objeeting to aiding a eorapary which could not 
build ihi/t roud. U vin% Nxmply holding Ibe lin« of the thirty- 
fifth paralTel and ker|iiti^ iL>l}i«rK out. The railway Gompany 
maint^iined that am tlie right of way liad not been obtained from 
tlif IfBdJAiiK it should be relicvwl of Hm rmniiremcot to nansirut-'t 
fifty iiiili?s per year beyond the westeni line of ^fi6aoTlri. 

The linnl out.tiome of the company j efforts for further gor- 
entment relief cawe la 1671 when an act to enable the Atlantic 
and Paeific Railroad Company to mortgage ite ro5d ^vils pAsMd* 
By thiM act tlic company was authorized to mortgage ita road, 
francHidca. lands, etc.. tbe mort^rtji:e to he filed imd recorded 
with the Bccrctnry of. the interior.' This included no govcin 
acnt guaranty. Later— immediately following th« oriais of 
1873— vain attempts wero made to gel the United Statf« to 
guarantee the (company'* bond*. 

In 1872 the company leased tbft Paeifle rnilrofld of Mintotirl, 
later the Miauouri Paeifie, whieb it operated uniil 1875; and In 
November of that year it went into the hands f>f thr rpcfl'trer 
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Th^B, in Septfiiuher, 1876, thp entire pmperty of the Atlimttc 
and I^Bciflc wwt *o!d lo Wm, F, Bucltlry and by him conveyed 
to the St- iMwin nnd Saii Frani-i^^co Railway rom|mriy, 

Hert ono migbt hope thftl thw much trifd company might r#«t 
and pn»p«r. Not 90. In ]ftdO there came a ixorgani^aticrt imd 
the Tripartite Agreement between the Atlantic and Pacific, St. 
Louis Qcd San FroDctsco. ADd Att^hiNOD, 1*oprl:a and Santa Fe 
eoRipAalMt. Th« AtUmtic and Pacific was divided ao aa to fonn 
ft "wniral divi«ion"— ft-oni liie ii-^^atcrro boundnry of MieaouH 
to ALbuqu«iY]iii>,--and a "western division" extending from Al- 
buquerqae weitward. At thin Uino th^re w«re but 34 mi]e« 
ccnmnicrt^d on the eentraJ divis^oD, the road reaohmg to Vitiita 
in Indian Tffrritiiry. TIip wpstera division had been located, 
but no 4H)nstruetloQ begitn. 

Tlir Tripjirtilfl Ajifrppmcnt pr*iTitled tar immpfliate eonstrDe- 
nn. To fiimin-n l)u^ plan lirhl-tHort^jntfi' hondM up lo f25,000 
per mile se<rur«d by Ifce <?oiiipariy 's whole propeKy, and ircome 
bdpdff tip to (li^.iriO per mile were to t>r imiieit. These the 
SuitA Fe and Frivio eornpanieii guaranteed Qp to 25 per ceot. 
of their ifroM eamiujifs ou traffic intcrcbanifcd with the Atlantic 
and Pacilic. And if that road were unable Lo pay iutercst duT- 
ine its period of ccnalnictioD the same companiGS agreed to 
niftkc the ntc<iviiry advancexn 

Tke two ovmed praoii^ally all the etock of the Atlantic and 
Pneific — a joint eonlml b^inp tlif seliPiiift," 

Between 1672 aod IS81 eonstmotiou had eeased. Between 
1 uad 1S93 some 450 miloit were bulH and tlie AtlantSe and 
jfie piuthed to ifce Colorado river at The Needle^,^ 

Here urestward eonslritetion stopped. Pprhapn the prinSsi of 
]$d3 WW panly nwpnnirhk, but the Met reHsimi was the oppof^ 
lag interest of the road which Conprens bad mentiotied ia one 
Beetion of the act of of M<M. anthonzing it to bmM a branch to 
S*n Fr*nHim). lb*- Smithem Pa^tifii? Knilroad Ooiiipaiiy. Mr. 
HantUigtoD — who, with Senator Stanford dominated the Sontb- 
em PaciftC' — wnv n eoutrolTing factor iii the St. Louia and San 
Francueo; and when tbe tatter road acquired the Atlantic and 
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Pacific its fate w&u sealed. Practically the 3oatheni Pocil^c mt- 
cured on agreement that the Atlantic and Pacific should not be 
diteDdod bc^'ond Thti Needles^ and thufi nipped a proapectiTo 
hvaJ and iDvadcr. 

Hgtc u pauHc taurtt be made in tracing the occupfiticn of thft 
southern route in order to sketch the rise of the Southern P*» 

The SouTflEBK Pacotc 



Ib IdBl California by a trenerfil latr enacted that any tec or 
more pcMnniH vhn were subscribers to the stock of a contem- 
plated railway through that state or any territory conti^otu 
mi(cbt constitub? a corporation for the purpose of owning end 
operating sutrh a railwny- Under this pronsiou, on December 
2, 1865, the Southern Paeifio Kailroad Company of California 
filed articles of incorporation. Ita purpose wa£ stated to be thd 
eomtrueticn of a railway from Sau FrenciBeo to San Dief^, 
thence to the eastern line of Oalifomia^ where it would connect 
with a eontemplftted line to the MisHiHsippi, The road had al- 
ready* dui^iii)^ 1863 and IdtU, built some'^ miles of ^ine. 



iDiBvi^^nT of faUrutfa Is IBM vrat ■• TqIUvh: {Xm^ f>«M,j liflD-ai, 19; 
4U B.}; 

n\C f3l.T4&A3l 

Utm ,4 ,...^.--- ao.Toijsiu 

4Gt.4at.OQa 

Z CrvTj , S4M»I 

3. LuniJ bryiirtrjWDt ....■.....■■•*■■ S4,S2D 

4' AccaunlA rfcvlTable .lanat ■«•■•■■ ■>>i«ii«i««>--< ■ ■ fiD.MG 

Total .,, 181*747,063 

1. Puni^pd dtfbt > >> , . .fSfl.c^s.au 

!t. rnffilnird Int^rvct .<•.*•>... i....<.. .,...,,. 1^,100 

>- UnpBM |iayrbt)4 - *..*,i T3.S12 

4. Bill! and iwonntt pt^iMt ->■*.*••.••..... 4.41T.5T9 

TAUtl Tlobf ,. |30.ft4J.l)a 

A, capiEii oiifti t ,. ouaio^oo 

stock 4na dabt ie2,D02.4ia 

Drflcll Vfi4,4fjl> 

On D^vi'tJiliT 31, isa4, [liK cuuiifiiri^'it bftloruA itiwl tbo»t4 a deadl «f »f« 

l3.eoo.o<K». 
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It wiu tLia company tliM Coner^es, by the act of 1866 incor- 

poratiojE; tlie Atlantio and Paciiic, AUtborixcd to coDfltnict a 

bfuifih to Son Fnmdaco ond upon which it beato^ved a large 

graat of pnbLc lands.^" 'Hic riulway wnw unable to live ap to 

tbo tim^ requirements set by Conprese and in July, lS6b, aju act 

w&A p&£«ixl extending tinio for construction. Thus it v^na i^von 

until July 1, 1870, to oonfitruct the lirat thirty raiicB and wa* 

rvquin'd tp liuild a minimum of only 20 miles each saijceeding 

year." During ISf^^ th& t^omj^flny liuili ouly 15,8 miles; in 

66^* 36,5 milfs; juhI Dcme nl itll In the fr.>U<iwing y<^ar. 

Ill 1870 Uio SouUiem Padfic of CHlifornm had ooly SO milps 

of tinr-, rxtrn<lTiitr fnnn ^nu Prnui'isro t"> iiilmy. Ir tluit >Tar, 

wcrcr, it consolidated with three ahort California roads,*' with 

ritv to conatnictiDg ircm Sao Francisco to the southenftem 

ry and a branch from Tchochapa Pass to the Colorado 

Mojav^; in 1^4 the Loss Angeles and San Pedro woa 

addtd; and on June 30, 1876, the Southern Peciflc Railroad 

Company r)ni;T>rporat«d Deo, IB, 1874] bad nome 342 milea of 

road. 

Now it aboold be remembered that th<- Sontbem Pacific Rail- 
road Compnny of <:a1irornia aa iceorporaled \*'afl to havo pnv- 
««adod via San Diego: bnt when, in ISRT. the compHny film! itx 
map of thp route to ihi? C^^lorado riv<*r f^»r the purpcwe of secor- 
tag the grant uf pabTte lands under the act of l^fiO it did Doi 
toueh San Die*ro." It tiiok n more direrl route by way ot 
IhFnJArp. Landii wire witlulrawn, however, to the amount of 
tome aeven and one-half million acres. Buit vas brought to 
ha¥* th» withdrawn! eet aside, and in 19G8 and 1869 tbc sccro- 
Ury of th« interior fluspended the withdrAwal ot laurlji- The 
I matter waa practically settled on June 28, 1870. when Congreaa 
' by joint rwolutiou declared that "the Sonlbrm PaHfie Railroad 
^^Cowpany of California may eonatmct its road and telegraph 

^^■■■|^H|BjaaT'aa pp, zazt, z^^s. am^-. mainrr-t di iMtijr, is: i3T. 

P^vBlwniV^fim to n|ip<l(li! i^iinrtriji-tlDii xnd to fcnnt lanti to etocitt«» iu>(t 
ItaV B>it«n itTwrhrn fsllrd «« Crmff. OioU. ISO^-A^ pp- 1.1611. Il^O, «St, 

■•Ttw nan ^not^ct and Bii» Jaw fluforp,. 1M10», th^ au» Cltn anO 
nijjru V«n«9 MflWt. 4i>i1 tti" rnTirnmla ^Uflu-m MGlOl. 

-TMt «jid Ibf faltnrlac tncU fcfPf" Pin*!"!? *t"tod I" "■ ''. 1STB-7<1 p. 
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line aa utur tM mny be on tlic rcuCo mdic&ted by ihe m&p filed" 
in 186T. So the rAilvray -woa &nd wu placed in n poi^ition to 
iaterocpt th? conft-Avord march of the Atlantic and Pftcjfii?- 

Thd next important appear&iio« of th« South^m Pacific Wore 
OoDitross led to mmilar results. In 1871, the act chartering tb« 
TexB4 J'ocilic Hoilrutid Uompany ptwidcd "^that. for the piir- 
po«o of cmncctinif tho Texas Pa«ilic EUilroad with the citj of 
Sail FrAiivi&i'Oj Ulo Sotithom J'aoilic Koilroad Compatiy of V^- 
fornia in hereby authorized (subjeot to the htvf^ o£ California) 
to vouutruet a linti of railroad from ft point At or noar T«hachftp% 
Pass, by way nf Los Angeles, to the Texas and Paoilie rond M 
i>r riMtr the Ccilorado river/' tVe grants and (^orjditions b«iiij 
the Hame as id the act of IdGC. Thus ttie SouUieni Paeilte agaiik 
pnifitfd hy CHngrewi' generosity, and at the same time strength- 
eueil ita ttimU'\^\t'. poBitirjii in the transr^mtJimiitrd niUiaticm; it 
occupied the western termiai^ and, though the act eipreaaly 
ntipuUtrd thai the rights of thf^ AtTntitic and Pacific And other 
roada w«Te to remain intact, these were merely paper and of 
little nvnil (igninni tangible oceupntion — cspeeially when Stao* 
ford waa in Coii(rre«a. Huntington in Prieco, and the two all but 
Pilled California- 

Congrc^Hs in 3875-76 resolved lo inqtiirt; if thu Southern i'aoi- 
flo had a right to lands in Catifomia, its rout4) having bMD 
f'hnng'e^d from that dreij^ialed,** tnit nothinp «c^?mK to have come 
of it. 

Meanwhile conKtrni^tion was being pushed; hy June 30, 1876, 
the Southern Pacific Railroad Company could report a Ictal 
of 711 miles; and in May, 1877, the Californiii, line was rf^jtr-hivl. 
Then in 1979 coiutruetion ou the Southern Pacific of ArijEOna 
was liPtrun in earnest, 182 mil(*sheiijp built thpjt yeiir, and by tbo 
rilosp «r IflSO ib milfiaffr iMjualUl 29,1, Tht? Southern Pacitic of 
New Mexico carried the road across the ^utticrmnoat cxtrcmJty 
to that tcrritorj-. over Ihc llio Oraude, to El Paso, Texas. 
Ninpty-lwo mile* east of this point, at Sierra Bknca, the !>onth- 
em Pacific joined hands with the Texas Jind Pacific, in tSSS. 
This was the second tranauontinental route. 



"«H1 lUtiC, 1110-7^ no- 74- 
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The TeacAB and PaciBo waa the Ust of the three roada to ^t 
in line for ci>nfcrc«aion&l favor. The first pmjcct for a Pacific 
railnay over tb« Bouthom fork of tikc Houthom routo ^rtut by 
» Ne«r Vork coritoratioii stylcrd ttic AtJantic and Pacitie. ThU 
u-at in 1$&3. The name wok changed to Tcxhje Weatem^ then, 
ID l$5G. to Southern Paeifi>3 In 1669 ft bill to incorporate and 
*>d in tlte conntru^tion of the Tcjcuk I'lieiftf. u'lu lutrodueed in the 
Senate/' and diirinff tlic 1^70-TI KPwii>ri k fihnilftr HIT h^'Ame 
law.'* B>- thbt 4t*t of Marrh 3. 187J, llip T<*\a:* I'iu-ifii- ^van diiir- 
tsred ti) constmet a rnilway from MArKhall nn the uAAtnrn bound* 
iu-y iff TexHA, via El Pa^li, tu S^u Di>?tro. following aa nearly 
at might be axpedient the route of the thirty ^•iccond pttrdlel 

A doDfttioD of lands stinilar to the AtUintic and Pacific f^rant 
wae made •■ C-, twenty, altomftlc odd-numhcrcd ^cotione on 
eftch flde in the territories, and ten in the utat^^fi. Pat^uta vrere 
to be issued hs twenty-mile socticn» of the road wore completed. 
In Vain e]iart«r thijro wn^ a prmiftiou tbiLt if any landa were not 
diapoaed of within three years, they should be subject to entrjf 
and settlement. 

It JK *i^ilioniit of the time that (iireotors were forbidden to 
eontraet for ccii*tmetion work, the iden U^ing, of counte, to pre- 
rent eonntnietifin ring*. Conatnielion bondfl and land tmnds 
were authongtHi, the formiM" not to «ixi'-e«d $SO,00O per mile of 
1iii«. 

TJie eapital slock was limited to stl50,000,000, and the corpora- 
tion was anlhcjrixed to be^n when 30,IX)0 shares were aub- 
Kcribed and ten per oent- of their par valui* piiid in, ('onBtrue- 
tion waa to bcffin at both ends; fifty consecutive miles of road 
were to be oompleted from each end within two yea-ne ; the whole 
miat be completed in tm. 

n» T»na Pacil^c was authorized to purehnflc the stoek, prop- 
eitiea, and franehisen of and eonaoHdate with any exiaiin^ rail- 
ways along itB route, but not with any competing through line 
to the Pocillc- Alt inl^rHOctintf niilwa^ were given tlie right to 
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connct^t iittd dinpriiniiiiitioTi among them was prohibttdd. More- 
over, '*the raUia ebarged for carrTing passeogere and freight 
per mile, shall Dot exwed th^ prices which may be ^ed by Con- 
(jrt!Hti for carrying jtusseiigers and fi'eight on the Union Paciflo 
and CeDtral Pacifit; railroads." Clearly, beie, and in tin? pn>- 
yisitjn concerning construcUon hy directory there ia evidence 
that Congrefia was attempting to proSt liy experience with the 
Union aad OcntroJ Pacitic Imca. 

In addition to the section providing for a San FraQCt«co 
branch to bo built hy the HouthcTii Pacific/' section 22 ciapov^ 
ered tiie N&w OrtMiia, Baton Uomre and Vicksburs Eailroad 
Company to connocl at Marehall for the purpoao of joiaiD^ New 
OrUana- TMb meant a donation of tho same lunount of lands 
aj iho Te3.aa Pacific reneiv^d ivr conglrnction within statw. 

The di.»'?iL'«Lou of iIK' Ti>i:as Pni^ifiu hill is of great liitereit-*' 
It originated In the Senate, arid whpn it aimr tn the Hi>nse all 
after the enaeting daiue waa slrui^h out and an aiuendnietit — 
vjrtwrtily a suhsiitiite — by Mr. Wheeler (N. Y,) wai insntled. 
Tlie name of the line waa to be the South Paciiic Railway Com- 
pauy. Six branches provided for in the Senate bill were lopp^ 
off and the land grant Uius redn<;ed from .lOirw 26,000,000 acr« 
to i;i/)lXI,00*J nores, AIj^i Iho pi-oYi^inn Tor a tive f<wl fciLOfffi 
1^'lLh ollL^r-i-d to mon^ly rt'tiuire a nuifonu gaujre- 

The two chief grounds of ctpposition seem to hare been the 
objeetion of the South, where tber« were some ),200 milec of 
trm^k having a gauf^p of five feet, to the non-requirement of e aiin- 
ilar ^u^e fnr thp Te-css Pacific, and the lurnpTpa of many whtwe 
pnnriples hnd some to he opjrofted to land grants to radwaye. 
The section aiithoriziDg ponholidntions, even thnugh cotnprling 
lines were e&eluded* was also the object of heated criticiam. 

Mr. Garfield Toled for the bill od three conditions: it murt 
include no branch or local roadi no euhsidy of money or credit 
could be involved; and the company must be prohibited from 
selling out its franchises and not constructing the road, Thee9 
conditions Mr. Wheeler affirmed were all met to the be«t Of 
faia ability. 
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Ut. Wbeeler'a tmtaxmry of wgiunoaU for tbe bill ia aignifi- 

1. Cotimt^D jufitire drmAnds that tbe South b« placed in cqnal- 
i^, &a to commercial facilities, with the North. 

2- Puhlic Wf^nnmy throupb retrenchinent in militiiry «i£p«adi- 
vouM be gained; few**p soldiers would be needed and their 

flopplies could be more eheaply tr&aspnrted, 

3- Th« milwny vroulc} d(?viilop the natural refiounrea of the 
country, increa^izii^ its |>uw(<r, wealttiT and revenuei, 

4. Public lands woold he enhauc^ed m \alue. 

5. Tiadc with NTczico would hs facilitntcd. 

6h Fifl&Qj. aoathem reoonatmctioD would he furthered, — Uia 
road vould form "another link iu the chAiu which ehall nmbe 
CUT uDiotx indiaaoJuble." 

With flomo minor omeDdmcut the bill posficd the House, 135 
to 70. 

UpoD retumimr to tbe Senate, the Houfle bill— for that waa 
it ainoimted to — met cou^dcrablc oppotdtii^, especially 
in the various propoeed braoches. A eou- 
upon sfl the fioluticui. As a rosolt tbo name 
of the company was wade "Texas Paffiflo;" & New Orleans 
branch, the New Orlpjinfi, Hnton RtniiTP, and Vii-kwhurg, waa 
re-inenrporat^ ; ard the provision coucemiiig the Southern Fa- 
ciBc of California iiuerted. 

Tbrre wax r HtrrnuotiH e^nrt mK^. to include a. brarch to 
Arkanaaa. hat to no avaih 

JAkb the Atlu^tic and Pacific— and the Union Pacific before 
thai — t\i& Texaa Pacific charter did not prove entirely satiflfac- 
tars and was aoon amcuded to ifivc greater privileges. The 
T«XM Padfic coMtmctcd only 23 mil^ in 1871 and none the 
foUonintc year. Tben« In 1872* a hill aupplcTncntnry to the act 
of March 3. ISTl, was poaRCi],'* By it the name of the company 
vraa changed to TeocfiB and Pacific, to indicate that the roud 
wai not confined to Texas. And iaraea of "construction bonda" 
np to $40jOOO per mil^ were authoHaed^ any lands granted in 
aid of th? na&d being made eligible as additional secnrity for 
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such hands. Tbua the power of this rompaTij- tc i&lse tnn^ hy 
bond issue wflfi f^rcatlr iacreoaed. Al! lands noqnircd throngb 
Inwfiil cnnsolidatioii ini^rht be iDclcdcij m the ba^ for "laruS 
bonds." 

FunLennopft lhi> time ff>r construction was extended by uliow- 
ioff t<in yf^jirn from the date of the Buiiplcmcntnry act. iufit^at! 
of tb<= aa of 1871. 

The set conoluded by providiui; thikt *'iipoD failure to so com- 
pUtS it, Co[iffr«»« may sd^^pt euch mcaAuroft Afi it may docm 
D«<i«Aflary and pr'jpi^r to KtK;LrQ ixx <peptly complaLion." '* 

Ev^'ii thin wii» not enough. Id 1873 aii aet tra* paned to 
make It laufftil tlint th^ tnrv vuhif^ of th« bonds thero&ft«r isBned 
by Liie Tex&s and Pat^iLic might b« eJULvr in ^iild '*or in l&itfnl 
tataxy,*' mi tbr o]»tJon of t1i4> (^nrnpHFiy; Hnr) previous ianiM 
api.H-ir>m^' [iH,vjncnt. hi ritiy lawful nimii-y wrn- ilivJarrd Irgal;-^ 
while in l^ii the company was specifically authorised to aecure 
iU i^unBtrut^tioii lioiid?i by one or more ninrt^fiif^ upon aU or 
any part of its Line, including the Bouthcm Pacific (Tex&fll and 
BotJtiiern Tnuihcoutinentul with which linctf it had contoli- 
dated." 

In 1874 began a long continued and determined effort to •»- 
cure a loan ot the ^oTcrnment's credit in the nature of & gnar- 
Bntee of bond int^^rrMt.'' The hjirtl times begiuniu^' about 1873 
made it impoesihle to eonstnict the road as rapidly an require 
by law, and between 1876 and 1892 little progress was miide. In 
1S79 the company had partly acquired and partly conHtructod 
some 444 miles, (extending from Shreveport to Fort ^orlli and 
frota Marshall to Teiarkaiia, Iheace to 3herii»an. Belweeii Port 
Worth and San Die*g<> sireti-hcd soiue 1,400 milf^, to build a 
railway over which required new capital. Hence the otTort to 



■*Fur dlBCtiBHlfm of Ibff Mil H* €t»ip- OttiJtK 1STU7?. pp, ^Mt. «»». ^MT. 
«(e. ThQ i-hlaf li>Hii« v-«Ta ih* gaffttlos na tn vtip(h#T nil fmntii In b» nidt 
Eh^KArrvr >rhoij]i.i ^<> rnr-rniir*!. vhnihM IE vng Jn*t lA amhrtrlta tb* foapaov 
to mil nmOfl wMi-Ii wmilil li* hpT^Hrci TD rh» iriftin lln» cr Iftnifa ffraniffi tor 
^41 cranhM-s. 'TiA fvlifrtivi it i\i¥ TnaH notp mrtV'iT ifTir^''i!ir'(i Mn^] nnt rusi' 
pifvtnd rhr irumnitn}' wn(ii4 hjiV4« itrk hucI it n»i kIjik nmiH lii'c.MtULi' of <1h 

'* Tfiiifl. o^jftf, 1 siS-T^p p. 7fl0 : jfiaJufM ai lAitve. IT : 30*. 

"hp* /I. if„ iftTi-T&. p. M; J, J., inri'TO, iw, 2U, W; (Jdiw. «*«.» J*rt*-t5, 
aplMOCL, p. £7: IT, Itcp., IKT4-TD. IntT^i Tnr. owl i'lK^te, 
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bolster the companj'e credit by a govenuneut fftiarftiitce. One 
typ><^*L ^ilt y^^^ iliuistmtc the nature of all." In W^ the com- 
mittee on PAcitic railrc^dB r«port€d q bill as a substitute for fivo 
otLcn whiah hud bocJi inttoduccd lutd referred tc» it, After 
fitipoJating certam rigbta and rtigruJatione, the bill prot^uoticU to 
gaara&t«o tbo tatorost on the 50 year 5 per Dent. ooDstmctioa 
bondt Oif tha Taxas ait^ PaciiJc to the amount of $2U,0U0 por 
Bile fcr 1,150 miles and $35,000 for 250 miles through the 
uounlaiDft. Ait vunMy, the gowrumvut woj to have a liral lit'O, 
and raigbt r^tnm it:^ payment for trAnsportfttion and the entire 
net KnraiugB i>f Lhr- railway if nrnmrnmry. Oilier bilU alxti pra- 
Ttded tli&t the eoaipaay'H land granl would be relinquliibdd to 
Uw! United Stat*yi m truM, ia be ojjf'Jied tu scttlfiment and the 
proceeds to be spplleid to inter«et paymeDta and the accumula- 
tion of a fiinkinff ftiml/' 

Jtutice to the Soatb. the supenority of the toothem route, 
ntilitary ecoiwir^, actd the Mcxir^nn market were ar^cd without 
avail. Con^irrcsa had learned ita loaaon, and. there being no na- 
tioDal esiifency, them bills uttiformLy failed. 

llcanwbil^, it must be rcmcii^borcd that the Southern Paoific 
is occupying the western end of the Kiute and it ta being said 
Usat Hut compBLCy i« rendy to t-xti^nd 4>ftfttwar(^ to El Pufio vitli' 
out acmtance from the ^venunent, Some of tbe hillfi proposed 
Ihat tli9 Southern] Pacific sbnuld b« reeopcriiKed a« the company 
Id coojrtruet tiic road west of El Pum*, ami lo m-eivi^ h projxn- 
tjonnlp «!i[irf' of ihr lands i^ninlrd Lo fh<* Trxn« uxul Panfitr.** 
Sorh a traiiifer of lauda. bcwcver. fontd little favor " So when 
the Southern Pacific readied the Colorado and found the Texas 
and Pacific not only far behind but even ^itrnggling w-ith firan* 
ciaJ di flic 111 tica, it built to EI J*aao without trovommeut aid, near 
whkfa point, in 1ST2, it wa* finally joined by the Texafi and 
PaelBcL 
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a«V' ^f Cnm., iATT-Ta tilt- ei9. 
Own ff'r. mm-To, p Hf. 

Srr IB*P 1/ l^tK, IftT^TI, r>v, l^D. TtUa fwpart *iini up 1h» iritiiiitlnn wfll. 
*'TbT aovitCb'rii Padlli! fervor^ Tbir k* tit *i*ilcrirp Ir haiT ■ rlrbt (n tlii* 
E. II Tttftna hm iu4^ w T*t rat, «r "■Mlflnn.*' n^il th* lerro veiDa 
Ijr bi; ilrttcribi? tlir nolurf uf the nfAti>. bdI ta eujiV'- (h« jfriinl*'? m fufrit 
*f |h« 17. 8- 14 wJopt nrntUhPr In iln Ih-? work, Ni>r *1Jil Ihc *«t1onB author 
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TliLta wmt opened the sercrnd rt>ult b^we«D the Pftcatic ADd th« 
euil«ni Htateh. In 1^82 it be<^um pottaible to joitrjtey from Stat 
KrHii'-ij<r<i, via llie Simlhpm Pmrifli;', TeXNS and Pacific, and St 
LuuJM Hud Hun Fraiiiusi^u iinf-tt, to St. Louis by mil. 

And on October 15, of the same jear (1882) Ibe New OrkftiUi 
briuicL of tilt Texutt Pacific vru opened, makiu^ thrciiigh nul 
conueviiou betv^eeii New Orieaiu* aud Sau Fraiici*ici>. Tb^ hia- 
tor^' of thin New OrlcaDx branch is extremely iuterestiug, and is 
laJitru up al Aoun^ luui:i!i bdow. 

The Tcxaft iLnd Fn<;ifio agreed to reLea^ ita westero lands to 
the SouUiem ^'auitiu ai:id tho latter railway t^t up u olaitn to 
thom^ btit in l^£Ja hb not wa^ FuiH^^cd doclaring &1( liuidB grsDUd 
to the TesBB and Paiiitia under tho act o£ Mateli 3, 1871, and 
at^tn fkinpndntory th«r«to forf^ted, and roetored to the public 
doinaiD.-' The eompany*ic time lor eompletini^ u milvrAy frcm 
MiiiNhnll 1o Sark Diegi] hnd lOEpiri'd on May 2, 1882, 

Tmi; GAijVikSTuN, HAKiu»mm<j and 8ax .^^<TOMO 

As stated abovo. th(> IVxmt and PadBe wait b^htndbiuid and 
even u|]on rcachm^ £1 I'aso the Southern ]i'ac\f\c had found 
the fiirraer'j; liup not yet in fftffht. It wnu at Sierra Blanoa, 92 
miies east of Kl l'a*o that the two aetually mffl, These 1*2 cdUw 
were btiilt for tbe Soulhem Psoiflc interests — nominally tbff 
Central Papiflc — by the Galvtston, HarrisbiiTB and Sim Antimio, 
8Fid were operated jointly with the Texna and Pnritir*, parh pay- 
ing h»1f uiamleriflni^e expeiiHi^s and the Ti'xilk and Padic paying 
ill afidilii>n 6 per eenl i.in $10,0110 per uitle. 

The Galveston nwl was the restilt of kniUing Ivi^lhfT »irvprml 
Texiin roailsi. Begmning with thf 80 mllr^H of the Buffalo Bayou. 
Brftao* atid Colorado railway, (lontTol over tlie Texas and New 
OrUans, and Louiainna Wnstrrn ronda was gained, ext^^dini; 
the line from Ilouston to Vermillion. In 1883 Morgan's Louis- 
iana nm\ Texas ruilroncl waA Jiec]uired, i^iving accesa to New 
Orknufl; ami on February 1, ISS'A. Ihia new route from £1 PftW 
to the mouth of the Mianiiwippi waa oponod. 
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Bj com rolling the Gnlvwlan. IlnrriHiiurir and Saa Antonio 
the Soiitlieni PaclfuT not mily ^[>l Us own niAil tn Iho Oulf and 
New OrlcAtiH, but also acquired the exteuuve ateauialiip proper- 
ties of Morgan '« LouiaJaDa and Tcxa« rsilroati. 



The next great step in the evolution of the noutheni trans- 
eomttnctitiJ idtUHtioD wu; the f^miatioD of th« SoDthem Paeiiics 
Ccmjttuiy. a Koniufffey i^orporation n^^d n% n Kftcuritiefi holding 
TOOipAny ■• This t*r>mpetiy waft aiitliorizod to buy aiid hF>ld the 
aMarili«a of anj covT^orAtTon and tu miihi' (-ontrHoln i^th any 
railway^ steamahip, or other puhlio service corporations conw^rri* 
infs Uicir ihwiienhipj li'»*i% mMinlfriini-r, or nprraf,i<in It* aii- 
liiormd capital uaa $1,000,000. which itii^bt lie iiiftrH«4«*U, and 
it inieht hrgni husinrw with only !(tr>0,000 MiJw:nl>r(1 and 10 per 
«ot. paid io. Meetlo^s of &tockholdera mipht be held in any 
«tat^, mni it* officfJt aJivo, mfrrdj' the ckrlt or hie a-^inttint miiprt 
reside in KoDtuchy. Taxation was practically nominal, 

Tbic corponitton wius formod in 1K8I and took tiv^v controlling 
iDlereata in the Southern Pocifle eoinpanies of California. Ari- 
tM^. and New- Arpxi<^'>,*'^ the Oritnij Pii^'ific, and the ^-miMlhuflnt 
cOiipOT&tloiiA of th« OalvestOD. Harrtshur^ and San Antonio. 
NvedlMi to iWT. Stanford nnd FTnntinjfton wrn* the gliding 
ipirita. 

Id 1880 the Soiithprn P^rfflr of California hml Ix^rn leit«ed to 
{hf Crnlrul Pncifl^- f^r n prrind at five yffirn," tTjion the for- 
mation of the company, howpier, the Ontral Prti"ifi<'- il»elf was 
1pb?«I to the eompuny " 

The TeMA and Pacific did not yoJcf up with Southrrn Pacific 
iatorcsti. In 1883 a bill to nuthoriEe ita consolidation ^nth any 
eompasy to form a continnouii line from t^nn Krannifu^o tu tlie 
lower Miwiiwippi" ■> c. prac^lt^-nily with the Southern Pacific, 
failed; and the Southern Pacific at onco obtained ii New Orleans 
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extension of tta own — tbe QalveAtou, Harriftbiirg and San An- 
touio. Thi; Ttixr^ luid r«cific became part ol tite Mivouri 

Tfao formation of the ScutJtem Pacific Compaq uAuwd do 
Appreciable ntir in Consren. Jn January, 1^66, bowcrra, ft 
resolution of gGij«ral iuQuiry w&a \rtuifi^d hy tli*- noiiiH.-,'* jicconl- 
in^' to wliiid] the ewOTetnry of Iho int^or wu lo fnmisb copiee 
of tho company's charter, of all ooutracts or leaaes between the 
company nnd aiiy ko vera menl-fli (Jed Pood foiUJd on file in the 
department : and of contracts LiijU'«uu the i^ilac Mail Stcon- 
i^ip CotnpAny and any lancl-grnnt or subsidized railroad In 
roKpttnse tUitpi*tu ii ilouuxHont was Biibimtt<'d^'* wlieh i^outained a 
copy of the lp»fl«e of Uie Centrrtl Paoific to th» Snntb^m Pacific 
Company, and severaJ very ijueittiouabltt agreetiK^iib beiween the 
Paeitic roads and the Psriftc Mail Stwimnbip Company; bat fii> 
direct acrion wa* laUEeti," 

The Nbw Orejians Eictbnbion of the Texas and PAcmc 

It will, bp remoToKered tbal tbe net of 1571 incorporaling the 
Texns Pacific made a dnnatinn of Iflnd^ fnr the ptirpnw of con- 
necting New OrleaQS with Marshidl, tlie eaefem IcmiinuH nf tlie 
Ulie. The reeipjent of tbia grart* tbe New Orleans, Baton 
■RoiiBrp and Vli'kubnr^p wm* a Irfjuisiuna corporation fonnwl in 
IflGf) In ext.rmi from tuiy p^Ant *m tbe New Orleana, Jackson and 
Great Northern to Vicksburg, and so lyitiff cnwt of the Miaaia- 
rippi. In tbe vi-ar of tbe grant ftud in 1873 maps vere ftle^ hf 
this company and land ordered withdrawn for it. 

Now tbcrc is some donbt as to whether the New Orleans. Baton 
Bouffe arid Vlckabiirfr — or Ih*^ Hoclcbonc C^TTpany. an it wtf 
called— seriously intended to build the railway. In any ca« a: 
the expiration of five year* it had dnc* nothing^ and by the 
terms of th& ffrant, if thrrphy forfeited its right to the lands 
In 1S7T LoiilKiima repealed its charter. Tt would jwrm that a 
railxiray company withont raiTs, lands or chart&r waa certainly a 
ah ado w. 
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The iDt«n3etfi oocteemed, liowever, vert not ready to give up 
tliB UikduL, aud thero ODsued o^ pretty a bit of wire- pulling, log- 
nllmg MDd high fiDanco a£ ooe oould vtUb to soe. U wau ftmt 
DC«CMAry to z&AitJt&m b kgftl exutenoe. To do »0 BOit vas 
brought a^aiDfit the Btt/*kboiae Convpauy by a bondliolder for 
(215,000. This wfis on June 4, l^TT. On June II, the Gorapaay 
ftlc!4l «n i?3i*»pC.jon Hlk^ug tbat tbe net of Louifiiana repealing 
liM charter w&s uricanslitutiuDal aod vuii : Oti June 13, tl:e ex- 
cr|>lkm •Ktat iipbi-1d hy thp i-oiirti A case of reniArkably rapid 
JQtttke! 

"niA question iDTOlve>d complimled le^al pa'mtA. Tb^ at&Le'a 
dimrtcr bad provided that the gnutt* and engu^rmenta it con- 
taimnl btioiild tw a binding' cuutract not lo be modified or Im* 
pair^ vrithoat Uic company's petition and consent, wbilc in her 
gCDeral law Loniaiana rftttsrved th« right to repeal, and in her 
code (art 447) waa a proviBion tliot, for the public int^rcF^t and 
upon abuse of privilcgt^s or rr<runnl to occomplish il^ purj^onoa, 
a corporation's charter might be revoked- The only exoepticu 
Diad^ apf liod to a ivipcal which vrould violat* contracts imported 
in Ih^ act and on faith of which money or property had leeD 
advan^^d. Upon thia exception and the provision in the char- 
ter hung tbe validity of i]ii* ffourt'a lUvlicioii- 

Und«r other eirciunstanoes it ia probable that the court would 
har» ruled that tliA rhartHr il^rlf vtat uncongtitutional, in vh^ch 
ease It would hardly nvi'm that any (^ontrutrt imported in th^ 
charter wa<i violated hy th^ repeal. Howbvct- tbat may »jp, th« 
dn-inini], |li<itigh iTi'timml, n»maiiii?d, 

Tba quefitiDn &» to relaintng the lanilR granted it 1>y Congreaa 
also remaioed, Th^w had net been dwlnn^d forfeited; hut the 
timr limit had expired. AtT^'ordtngly in 1877 the Ba^rkhone rail- 
road began vigorous pressure to have its time eztonded. TIere 
if met opposition aa follows. 

in 3875» a yoar before the Backbone Company's time expired, 
tho New Orleaiki and Paeific Railroad Company was chartered 
by Loainana to oonstrur^ a railway to Shrevoiport or Marshall, 
Texaa, and in a few year* a(?tu.-^lly built to Shroveport, This 
eonipany*a route lay W9st of the Mf^insaippi. Tho new road al- 
aoct at onoe — if, indeed, it was not formed for that purpose — 
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soucLt to have the Backbout^ ("tiitipMiy 's grunt trftonferred to 
itwlf. Its president for several acaabub betiveeo 1677 azid 1^0 
ii^orouHly di^Eiouiii^ecI the Uaf^khone Company's cLaiiiu: the 
ubovi; tiuii w^m a shaiti ; it was illegal and the uompanjr propcriy 
d^ftinist, 

Littlo prtigro«« was madc^ by either oompanj, fiud in ISSI came 
tluf iuovitulile, — tin "iigre«inout/' The Baokbone Company for 
a coEfiideradon of $1.00 sold its rif^bta to tho N«w Orlouift anil 
I'ai^iftM, President Wbftoloek of thfl Npw Orleans and Padflc 
got sufflL^ieitl proxi4?s from the oib&r (company's proiidi^nt to md- 
trol a BcKHlled meetiTig of \U storlfholrlet^ and ratified tke nak, 
hp htniKelf vfjting thi^ proxir^i whuU ^ave h\fi eoinpany thn Undi^ 
Thi* dcpd was duly aei-eplpd by the pranlee. 

At thiH im'mt it rmturally oeeurs U> one to inquire whal was 
beinif done to validate the expired Land irrantA. ami one woudegm 
at the coloBBnl nrrve of thr nion whn r^iuld one year give the 
lie to the clftiais of a rival company and the Dext year fiaUt for 
the same claims, .Shortly before the "sole'' the cmnmisBioner 
kid written thii prtxidetil of the New Ork^ane, Baton Ronce and 
Vickfibarp, sayiag, "There can be no donht that when the pre*3^ 
dorl of the New Orleons find Pacific neeepts eaid transfer. th+> 
ootapany will be fully invested with all the right, titli>, and in- 
teroAt* which the New Orleans, Baton Rouge and Viekabiirg 
Company has in atid to said ^n^rt," — a qnit claim, that xcm oil. 
It waa not rntil 1S8^ Ihot flu- inferi^tr dppHrlru^nt, iifter loiiff 
delav and under eonsiderahle pressnre, rreogniT^cd th^ vnlidity 
of the Npw OrlfHus «nd Pneifie's claim l*) ownership cif the Bade* 
bf»n(» grant- 
Then the (piewtion nf forfeiting the grant waJt raised in Coo- 
invAs, It was argued tJiat the line of the New Orleana and 
Pin'ifir Ifty west of the Mississippi, wherew the grant had e^^n- 
templated a road to the east of that river. Moreover it extended, 
in lfi84, only to Shreveport, while MarshaU waa forty inil« 
away. On theae grouoclfl it was maintained that the conditions 
of the grant had never been complied with. And the general 
rottenneSH and faithlc-BaiiGflB of the whole deal favored the for* 
feitnre. 
On ite part tlie New Orleans and Pacific earn* before Gongren 
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arifiiiD^ (1) that under the tenuH of Uio ^ant Coii(rre«i luul no 

' povf^r to forfeit, (2) that in noy r-nfio the right liad boen waived, 

and v3) that il would be unjuRt oitd inaxpadieat, C^liitiHy oa 

ttu" Lu^ ground, as t'Ack^d ty inertia. Congress took no aclion 

\ to forfeit the gram till l^dT. A inajcriiy of thu numoroun com- 

bniit^ ivportjj rm th^ subject adviued «gainiit tbf< forfeiture, 

^V Vi'liil^ rfcaliatiiTg llmt it timy liuvi! hec-n as well to »llow the 

frsDt to stand on grounds of expetlJeiicy and Leniency toward 

imitjforiHMl third imrtifj*, it rnn n*it t>o ntlTnilli*d llut rmijrpjw 

Imd wair«l il» ni-ijt Ui fiirfei!, Mi-re >iili*rif:e t-ftii niif. iu tbiM 

case l» oonatrucd as such a waiver; and it » douhtful whether 

I lachi;^ rtin la- imputed tu our icovemmfiut. The action nf the 

I depaniDent of the interior, too. woa certainly not bindinic upon 

' In ihe last year of the period Cout^rofla finally took action ir\ 

tht% matter and f^irfjrited a part of tbo ffrarit, the part lymp 

eaaC of tbe Miasiasippi and olonjf m tnueh of the Nov Orleans 

and I'seitic iw vrnM romplrl^'H in IHSl." Tin* titliT ut l!u» romain- 

, ing portion wa? ei>nrtrraed to Ih^ New Orlenns and Pacific on 

tooodilion that tha litlo of houn fide *ettlera were to hold. 

^^ Thu 
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Tbos the soutbern route to the Paeide wa« occupied. In 1^32 
th& Southern Pneiflf- joined thn T^-xftsi and t^acMflt^ nnd, the lat- 
ter"* N*w OrleaiiK eit<*u*ion bein^ L-orupli^ted, the set'oud ^reat 
transcontinental rnilrond Hup W3u> fnmipd, Tlift following year 
the Sniilhrm Pai-iEii- fcccnrcd a nmU* fif it^i uwm east Troin El 
Paao via Galveston. In lfi83 the same Sfnithcm Paeifit^ liy con- 
vtruotiiiff its Xtojavr lirnnrh mrl tl"* tnrdy Atlmitit? and Pncific, 
the firrt of Ihp roads t<j be aided by Conifrww, thus completinjr 
northern fork of the wmthrm route, i. *^.. the thirty-fifth 
route deaired by Memphis and other interests. This 
e fmirtb tronflcmtiuental rouli*," 
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An Act to Jnooai'Orate the Souttiebn Pacific Compakt 

Be it enacted hy tlic Oozicrnl Awwintilj of the CommonweaJth 
of Keutuuk^, Tliflt Ileorj D. McRairj-, William O. Doncan. 
Samad 1^. Hill. Samuel K. Cux. lltjiry Melluur^, Jr., aud tlieli 
mocmtcH luid siicce&sors und HMHifins be, ocd they Arc hereby, 
created and oon^tltui^d n body corporate aiid politic under tbe 
Biunc <ti the youthcrn PnciHi,- C-impHtty, nnd lut >nch sdi&U hate 
pifrpctuul suceessiou and be capiiblo in law tc purcb&flCi gruit, 
acU or rbeoik'cv iu tfLuci or otJierwiue, all kinds o£ perrauAl lad 
real property, to such aJuount as Uje dir<.'ctorp of said oompany 
may froDi time to tlm« determine; and to eontract and be oon- 
tnirtrd with, nnp ninl Ur Miird, pl^id find lie impleuil^, Appear 
auJ proHecult tc Piial judgmeiii« all ftuith or aotjoos at law or in 
equity in all eourU azid j)1ai^ea, and to have and tua a common 
ffpnl, nnd in nXU'r ihti Muiif ni plvnxurr.. nnd to makr. jutd CHUb- 
li&li sucli by']an«, rules, and rccuJatioms for the goremmeztt of 
iiaid company and the conduct of ttn buflineiia a» said corporation 
or the stocliboiderK therein shall deem catpodicat or necessary for 
the uianatrcnicnt of itc« affairHt riot iueoaniatent with the courti< 
tntion aud the laws of thie etotc or of tho United Slatea; and 
(tenerally to da and execute nil ftct«, matters and thtEiga which 
may he dccmod nix-e^isary or convenient to carry into effect the 
powers and privileges herein panted, provided, however, that 
eaid eorporntion nhnll not have power to make joint stot^k with, 
lease, own or operate any railrcad within the state of Eentncty 

Sec. 2. Tlift said corporatif>D ia hereby mithori^fld and em- 
pow«red to eontract for and acquire by purchaae or otherwise, 
hondfi, stoolf, ohUgatloni, and securities of any corporation, com- 

[134] 



B4:an^A cokores&io^al biatobi or hail.wats 



135 



^f^ 

te 



pABj, or awoouitiooi now enatioir, or borcafter formed or con* 

imted. fiitd boudft. obbgatiouH and vi^unttou of viy individaoLa, 
l«, tpmtorvT ffCiv^niraenl or Iwfll autboritioa, and to eoter 
teto eoDtracu irith au^ (-orpfirution, compun}-, or osflociation, ill' 
d]iidnal8, rtate, lerriiory, goveninieDt or local antboFiilet, in 
nvpMt of thitir (iotj<U, xtork, oliUffAtionH, Atid aecuritieB, or in 
respect of th^ {roRHtruulk;», rhtflhlitiJiiiit-iil, ^L-quinitimi, owning, 
eqaipme^t, lra»4iii|f. mRinteuaiice, or op«r&tioD of any railroada, 
triegTa|j1iK. i>r ^Irjirnnhrp Iin«a. nr ntiy |mblir nr privntr impriiv«- 
oeaU oi< anj^ ap|jun«Daiic«a ILereof in tkny Htale ur tnrriUiry uf 
the United States or in any forciim, ccimtiy, and to bay, ]io1d« 
•ell, ard deal in all kindft of public and private Ktixibt* iKimId, 
and apcuri1ic«; and said corporation maj borrow and loan 
moncj, iMUc ita own bond:i« or othi:r f^vidmcc^ of indcbtcdnoflO* 
and aelL negotiate, and plodife Hie same to audi amouota upon 
such terms and in anch manner n^ maj frvsn time to time bo 
deUnninfd by Iht dimeters of naid oor|)oration : and it xaAy 
mortfmro all or any psH of its property, ww^ls, nnd franchieea 
tit veeiirv Kiicb lionda and th« intoroat thercion, ou such tonns and 
oonditions ae ahall on tbat bebalf be presonbed by its board of 
dir*«tDm. 

Sm. 3. The eapUal «to.?k of «nid corporation shall Ut $1,000,- 
000, divided into sbai^H of $irK) ^nch, wbkli aharea sball be 
dcmncd perwwial propprly, and may be iicKiif-t}. transfenvd, and 
forffflt^d for no!i'paynteiit m such maDiier aa ibe board of di- 
rrrlnra nf stich c-nqMirntinn mny rlf^trrinintr ; and co persno sliall 
in Hny wiw^ liable Hfi a Klotrkbold'^r of said corporation after 

id <?apital stock to such aniOTmt of ^1,000.000 shall hnvp bf*n 
p«>d in, in caidi. njid a crrtilirati? to that elTeot si^od and sworn 
to hy the Ireaaurer and a majority of tbe board of directors erf 
■aid corporation "ball bavp hccn filf^d io the office of the l^ecre* 
tary of atfite of tbis state; nor shall the said corporationn nor 
any of Hit ofikcrs or afrmts thereof, be thereafter honnd to makn 
any further retama or fvrtiEii^flfos: Prnxiidtd, howtvor. Thai if 
after the paym»t of sneh capital stock any part thereof shall 
be withdrawn for or lefijodod to any of the irtoc.kholders, whiai 
the pr<^p*rt7 of thft eorporatioo is inenfficient or will Iw thereby 

ndcred inaofflcient for the payment of all its debts, the atock- 
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liolderH receiving tho «imo wholl be bonnd and cblig4^ w> repay 
lo Raid enrporatiou or Ua credilors lh# uniount «o withdrawn or 
nTfiindrd. 

Sfr". 4- Aijy two ijf lljf pHnuniH hIkbvr niimi^ ax ciirporalor* 
ef Miid corporation nioy call the- firat lutwliri^ for tin- arfTJUiint' 
(ion itf nuoh coriHrrnt.lon nt, niir-li tiinf; und place as they nay 
appoint t-y mailing o pi-oper ootice of »m'-h inirrtinif to wich of 
fiiich coriKirntorp* ot Ic^lbiI f^D days before the time appointed, AaA 
in tase a majority of and; t'orj-jwratorw shftU fttt<'r(d bijcIi m4Mt- 
ings, oithcr m person or by proxy, they may open booka for siub- 
sunptiuuB to ltd onpitui Htock; mid whcncv^^r $500,OOQ shall bo 
subscribed, and 10 per cent, of 8Q,id subecrtplion aliall he paid 
in cn^h, Xhv litockholderv^ of Kitid corpornticn mny organizo the 
same, and tbe said corporation may proceed to busdnees- 

Ssch 5. Each abars of Bto<*k KhalJ entit> the tiold«r thereof 
to one vote in pemm or by proxy at all meetings of Oit atoek- 
bolders, Tbe holders of a majority in interest tif tho capital 
stock present, in persim or l»y proiy, nbiill ron^tttute a quorum. 
(The rorporation nhall have a lien on all the stock and property 
of its mtsmbers invejstod thrtn^in fur all debt^ due by thr<in to 
said norporation. wliii^b IJeu may be enforced in such manner aa 
the by-laws shall prescribe,) 

Sec. 6, The stock, property, and affairs of said corporation 
shall be manaired by a board of directors of such number, not 
less than three, a3 may be from time to time determined by the 
corporators or stocliholdcrfl. The diroctom Bhidl be elected by 
the stockholdere at such time sjid place aod in such manner and 
for fiueh tsrms as the stockholders shall from time to timp deter- 
mine. McclingB of direptors or stockholder* may bo held within 
or without the etate. No person shall be elected a director who 
IB not a stockholder of the corporation- A majority of the di- 
rect^rfi shall constitute a quorum of said board for the tranaac- 
tion of businasB. Tbe directors shall nppoint frora their own 
number a president, and they shall also appoint a clerk and 
treaaiirer and siicb other officers and a^fifs us they may deem 
proper to hold tbeir offices during the pleaiture of the board. In 
case of a vacancy or vacancies in tbe board, the remaininpr direo- 
tors may All such vai'-ancy or vftcaocieSn The eapilal stock of 
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Mud ci>r|>orftt]oiL may be iucreBncd from timvL to time tn such 
fftim ui may he detenaJned by tho board of dirtictdrs of tiaid cor* 
poratioD, provided «ticJi ini^rmKc or ditninutfon nball b^ approved 
by at kaat tw^tlurda in iiilereat of tbc Httx.-ltlioldera of jmid cor- 
poratitm. 

Sec, 7, The annua] tax upon sai<l f^orporation filmll be the 
nmo LM ia now fiiod by low lor brokora' ticpnec. provided that 
all property own«d by aaid corpor-ation and »tiiat«d in tho «tat« 
cha]] psy tho ^me etate and local tsx &s is a«s«££od upcn uimilar 
property, and <.-aplta1 »tot»k in tioid eorptjrutioti o\tt]od hy Hti^i^^OJi 
of the slate shall be asBeaaed against the holders thereof a& cboaea 
oi AclidD und«r t1:« equnliuition law, 

Stfc. 8. Tli^ ^oujipany >i(ha11 keep an offioL* for the LranHuotinu 
of hiiHineKH, And tlie c1««rk or axsihtaDt ciprk of xaid i^orporjitinn 
ahatl rrsicjir within thf atat<i of Ktrntuflky. but the eiairl corpora- 
tioi] may keep ofllcea at Aui:b ploeea outside of ikli state aA in 
thr judfinrnt of ita Ixmrd of dirr-t-tors, ita business may from 
lin»e to time require: Provided, Thai nothing: herein contained 
ahall ht cojutnxc^ aa zranttnir any lottery or hankiug privile^ea. 

B«e- 9. Thi« act sball take effect immediately upon ita pas- 
a^to. Cha3, Optut, 

Speaker of tlte House ot Rcproscntativee. 

Speaker of the Senate, 
J, pROCTOtt Knott, 
J, A. McKenzjt, 
Approved Mareb IT, I««4- Secrelary of Stat^ 

By the governor; 



AORKEinJNT BETVTEEN THE SOTfTJIERN PaCTFIC TOTifPANT Am> TTTB 

Cbntral PAcmc UAn.aoAn OoMP-^^n', FBBauARV 17, 188S 



"That, wbcreaa part of the thronifb bu^ena heretofore dona 
the CeDtrtU Paoifia Railroad Company's lino , , , han 
dhrerled by the Northern Pacific. Atlaniie and Pacific, and 
c£hi«OD. Top^ka and Santa Fo ; and 
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'^Wlierefi^ the Union Pacific BailroAt] CotnpADy has secDK^I 
tbe control of tho . . . Oreg:oi;i Sliort Line, And Uifirebj' m- 
cured m oiiticl to the pBcific other than over the CeDlral Pacific 
liailroad, and thus in that r^pect placed iteelf in oppoaitit>n tQ 
the intcreat6 of the CGQtral PiLciflc and 

'*Where&8 traffic is being diverted; and 

'*Whcrea« the fluid Southern P&oific Company has a Uim of 
railroad under ita cciatrol for a period of ninety-nino yoan, «z- 
t«nding continuous]}' from the Pacifio Ooeioi to the Atlastio 
Ocean- and 

"Whereas the linea of eaeh ccmpany are doing a large local 
tran^<!, and it ]}= important to Tv>th thAt th^^ anmc should he con- 
ducted in harniouy; . , , 

"Now, Ihwefore, , . , tJie aaid Central Pacific Hailnwd 
herehy lejises to the *aid Scaithpm Parjfii* Railroad Company for 
the term of uinetj'-aiue yearh from the firat day of April, A. D. 
l&BTt, the whole of itn railroad . . . together with all the 
rolling etock, telegraph lines, steamboatB, . , . and all other; 
property . . /' 

And the leases of railways tn California and o{ the Bouthent 
Pacific Bulroad OompanicB of California, Arizona, and Ncr 
Mexico arc assigned to the Southern Pacific Company. 

On ItH part the Southern Pacific Company agrees to '*opcrat«, 
maintain, add to, and hcttcr" the property, to pay taxea, and 
roturn in good condilion at the crpiration of the leasp. Thi* 
Southern Pacific aJso agrees to sBsumc and dischar^ all liabili- 
ties of the Central Pacific except (1) the principal of its "float- 
ing debt/' (2) the principal nl its 'Miocded indehtednesa," (3> 
the prmcipal of all indehtedness then?t<^fore gnarant«ed hy it. 
[4) the principal of indebt«dnc»« pTidencprl by United f^talcs 
hcndK loaned it. Interest en thcRe liahilitiefl will be paJd at 
maturity except an the govermnent band»» in which case the 
Southern Pacific Company ^'vnll diachargft the annual obliga- 
tions imposed upon said Central Pacific Railroad Company by 
asdating acta of Con(rreas" and will folly comply with the terms 
of the Thurman act. 

"And the aaid Southern Pacific Company hereby agree* with 
tbe aaid Central Pacific Hailr'iad Company that . , • it will 
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LU&lly . • . p*7 . , . as it;Tjaraol««d rental for n&id 
CcntraJ J*«ci£c lUiiroad and other )co«ed property . , . tlie 
na of 11,200.000.'' 

If cnrnmicst recced ftU expenditures, includiDg the said rental, 
the Biceea will bo paid to tUo Central Pat?ifio — not cxcocdm^ 
«2,400,000. 

Other paragmplu! provided for altorfiticn of the contract if it 
«azB0 to operate to tbe disadvantage of either party, for arbitra- 
tlOQ of dispatet, for paj-nicnt for rolling stouk of either party 
mod on the linw of the othpr j and it was furtlipr agreed "that 
it any IrgiHbiliuu ur guvrnmit-tilid action hereafter be Imd wtii(<h, 
\n tlie opinion of the mid Southern Pacific Company ia in hoa* 
tility lo thr swiid Central Parifir Corapnny, ile rights, or tbe 
pmperly hurvhy le«M^, tbe wiid Si^uthem Pa^iific Company may. 
on notice to the said Central Pacific Company, terminate this 
agT««Bient or may nibmit to arbitrators . . .'^ 

Tbe forciroini; contract waa Asned by W. E. Brown. Prca., 
■ad H. <X Naah. S^y.. for the Southern Pacilic Company; Le- 
land Stanford- Prce,, E. H, Miller, Jr». Seoy.. for the Central 




Hl:^*T iirrvfZKS thr Trakstontinrntai. Associatiow and 
THE Pacific Mail Stejimship Cowi-iNY, Junt; 1, 1685 

1. The TnuiM-outinttila) Aaaociation^ ^fLrantees that ^rosa 
through frpiKht nud pnKwngi^r serrice between New 
San Francisco to Itc provided by the Aaaociation ahall 
be $85,0I» a month, for 1.200 tons of 2,000 lb». each way. AH 
tbe grou canting^ of the tteAmship company on said through 
traffic tihoJI zo to the Asaoeiation. 

2- The SteamBhip Company %Till at ita own cxpenaa run two 
fteamcra per month from New York to the Isthmue of Panamaj 



TDf^ka tsS 8iniA f'- AlUniir ojid l^olflr. rmtllni:(<m lunl Utuuurt ftlfcr. 
Dtarrr Kifl llfrt Gnat^r-. Dpntrr antf Hlm Qrtn^tr Wrntfrti^ NoTlljpni rwUlC- 
Orecvn Iia1I«t ind ^aTlnattoo Cvdi^hhj, Tf»i *ttt^ t'octftc. Or«m flhor' 
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nnd two more from ranattiA lo San FroDc^iHco; aIko two Kf«amm 
from Sflo Fruncisco to Panama and tWD from Aspinwall to 
New York,— and oo iiif>re- Tlift A»»ociHti(m jihall fix Ihc rate* 
on nil thrnii^h freight And flrat cIasb paM&nKcr troiGc b«tweeD 
New York fmd Sun Francisco. 

3. "The undvrstQDdin^ Etod intention cf this c^frecmeDt ia 
that tU« party of the Hret pnrt (the Assoeiation) nhnll, throtifr^ 
ttg&uta appointed by itself, have entire and excliisive control 
of &U the through ImginesE nf the «aid steamship compaoy b^ 
tweCTi New York aud San Frauoiseo enoh way. and that no 
through freight or passeEgf-m shaU he tak^n ex^^^'pt jiI priow lo 
he fised hy the parly of the first part and by its oc^nitent: 

4- The «teHmshi|> (^otnpany n^r«ea uoi to carry auy »t«era^ 
pflweneera bclweeti New York and San FranciBeo. 

5. The atenmeliip company ii to render raoiithly ^tatemriiif 
of the amount due. which amount shall be paid by the various 
TOilways of the Aiwootalion as may he agreed flmonc thcmselrest 
and each railway shall be liable for its own portion of the furirro- 
gatn amount nlonc- 

6. This eontraot goes into forco June 1, 18fi5, und oontinuM 
for four motitlw frtmi unid date, snd thereafter until thirty day* 
after written notice by either party. But if tlie exclusive con- 
trat't pxiatiiig l>eiween thr> ateanif^hip company and the Panama 
Railmntl Coniprtiiy ho Hir M it refers to lrAfli<( bRtitrrn Nmr 
York aiul San Franiriaru, \n i:haiiged or broken, or if any com- 
petiDg line by water or rail shall he eatabUabed and oiTect 
through traffic, then the Transcontinental AMOciation uiay at 
any time tprminulr ih\n airrct-iueiit, 

7. "The arrangeniJ^nts heretofore made hetwooti the Union 
Pacific Railway Company, the Central Pacific Railroad Com- 
pany, and the Pacifit* Mail Steamship Company, in regard lo 
freight and pawiengera received by the stpamship company in 
Sfin FrATtHsco fitr tran spoilt at ion to Europe via Panama ahall 
remain as at pi"e«ent. hut Ihe party nf the fimt part agrcra with 
the stj^nnndiip crnmpany that the same ahall be referred to their 
respective rcprwicntotives at San Franctaco^ in order that if the 
same is found practieahle an agreement may bo arrived ftt bo- 
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tween them on a basis permitting said steamship company to 
take said class of freight and passengers when ... it does 
not coDflict with the business of the railroad companies - . . 
overland," 

The Transcontinental Association, _ 

By L. G, Cannon, General Agent. 
Pacific Mail Steau&hip Cohpant. 
By J. B. Houston, President. 
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CHAPTER X 



THE NORTHERN PACIFIC 



ft '\» not the piirpim* uf ihw i<fmpt,f'r to ^o mort. thin liudy 
■outlme tbe congrerwioiial hihtoi-y of thu railwuy tine uhkch oo- 
ciipi»d the northern route to thtj Pacific' 

Chartered en July 2, 1SG4, the road was opened in 1883 and 
waa ihe third trauai^oaliueut/U route, It« charter was quite 
similar to that nrrfiuted the Atlantic and Pacific, cmbraciiis a 
400 foot rii^ht of vray and iin nijilitioual f^rant of 20 odd num- 
hflp«(d Boctinnji por raiJo on each side of its line through th* torn- 
tnries and liaif &s much in tbe states, that is, 25,C0O aoT«ft p«r 
milj* through tlie lemtr^rieB and 12,800 acres Ihroogh Ktnt«ft. 
The road was to he begun williin two years and wjmpleled U3 
1876. No mortgage or caustruL-tiou honds were ever to he istniM! 
witkout the oonaeiit of Oongr&aa. Fuodu were to come fii>m the 
1and» gruntrd ran} it was |)laniicd ta raisv somt- $101),0(K\0(X> by 
the people's fluhftcription to the company's stock, the right to 
enbsoribo to which was jealoueiy secured to *'ail the people of 
tho Lnilod Stut«s," until the (entire capital was taken. 

As in the oau of all the oth&r Pacific ehartere amendments 
were iiumeroiiB. Tn 18ii6 a bill to have the govenim*nt guar&D' 
tee interest «m the oompnuy's seo«rities and otherwise further 
assist it almost paaaed the Benate:' and in the same year a Joint 
rf*iii>hjliiin extended Lime for riiiMfTin-Liori two years.' Two yMrt 
Ifiter a further exleniiou of a similar period waa granted/ th« 



'To do toon voHld Mnri In ■ Urjni nvimirii at r«ri#ttllan, ui<1 tli# hlttofr 

or tit'' rond bMB IMVL Initilp Ih«> tmhijooT M im i>ntlrfl volump, — "Bittf^ft of tU 
fforrlfm Pwifin. tVnuilliiyr Thin mjiy In- mitiEiifTni-iitPi] 01 Iti? armuttl rtfiorti of 
Uift cvmut III Umrt ur rAllfiwilii. I'lKiFn Jtfafififff for iS^ift. una rhp tnllcnrlni faot- 

*Cinu. Oiolt. UQA-fin. pj>, AAIVI. n^T. aSflO. 
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rnpftuy wm& to build 100 mtLt^s per y«Ar ofUr the bcc^iuI 7car 
ftfid vooiplot* itH lino by 1877, Th^rt was maeh opposition to 
thia tneaaord and the time ejctension was c-ut down md itio re- 
^oinmonta SucMaaod as compund with the originnl r^iic<lutioD * 
ll wan f«1t that the ccimpanj u^a^ Beehiti^ to hold its huge land 
gratit i» lon^ a$ [hkuiMc rci irrcltr to set'Ltn^ f-nliHririfd valui-H and 
«t tlic wunr tiiiiir r»nli|UiHlly pivwi ujion n(iiijfri.»4 th^ qUBstion 
of a ■nbsidy. 

Thi* next step on the part of the company iraa to Hccurc Con- 
Ctoss* consent to a bond iasuc. This waa attaioed by a joiut 
fMolulJon pAAfod m 1869, which authonE^d the leiauanoc of 
boiuls Ui tn' *o<ur<HJ by inf*rtga^ on tho i^ompjiny'e railpoads 
snd i^l^raph line.* Pug^t Sound was also interpreted to tn- 
olndtf* aM woTcrs eonniH-tyd with the Strwil* of JiiHn dc Fiica 
irithin Ihp KnifKl Stat'** TJim. in l!*7fl. «fi fl(*t wah passed 
wkkb Aiithurixrd si fHJiid i-uiin* for i'lmKlruciiim ami riiin|iMU'nl, 
kavinff an acfriinty a "mrtrlgii^ on itn property and riffhta of 
properly of all kind* aiid deai^npliona. reaU p^^raonal, atid mixed, 
_niclndiii|; iln fmnchiitr »r« n oorporntion, "^ 

Under thia anthoriMtion th« company proposed to issue 
in bondH nnd actually iwsuc'd ?wmw $;iO,0(W,0(XI. 
bor* the hijfh tHte of 7,3 ppr x'^^nt. in I8fi9 a non- 
trael had been made wrlth the b&nklr^ house of Jay Cooke and 
which flnn l«d n^"m into (fn^itt prcimnu'nri* in renin (*tif»n 
Civil War fiisncierini;, and thnrnplj lliis affenc?/ the 

rid* wtre tdowly dijipirwd of at pwr. the luilijiii^fs Iwinp wide- 

During the thr?r year^, l?'70-lfl7;j, 52^) mile* were 

leted. TJiift meoiil thfil <:oii»truf?tioD wha rapidly pushed* 

It the milcairr lulded vi» not protit»h1o An<l vtas by no means 
to pay the higti int^rresl Dharc'?ii. Thirty million dollars 
taMlod dfrbt irfiK too iuU(.>h for leau than HOO mileA of lin<» to 
bMT. Nor ^ould th* eompany's land* bo ri»liftd npon to (nrninh 
way eon^id^rnble immediate funds. 

Then rnwi** Ib^- rriMW iif 1S73 — partly thi' rrnnll nf IJip prvvn- 
)en«e of aitiiations similar to the Northern P&cifle '&— and the 
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company defaulted iU intarest paymentfl, going into the ra* 
ueivcr*« himds iu April, 1675, A vain attempt hid been mj&dc 
to induce Congress to guarantee interest.' In Ao^u^t a comzalt- 
tee repreaeiitiuj;: Wit b(jndhoI<lers jmrcliH^d. and a reorgunization 
ecsuedn The bondholders got 8 per cent, cumulative prefcn^ 
stocli at par. 

Thxus Uie bondholdGrs, the real inviCBlors — those whom the 
grcal atockholdem Lad int?u<3ed t" hkVQ liule shore in the profit* 
and no voice m the mauageruwal — secured control. There was 
uo Creilii Mo1)i1ier in the Northern Paciflc, lut the ori^al 
stockholders undoubtedly Intended tu ntake larg^ prowls tlmjugh 
Lbeir runln^l of the vnlimlle frant^liihc aecurrd by very small 
actual inTcstmentfi, their plans hein^ frustrated only throujrh 
the eollapw of bond aalea. Ijonkrupley of Jay Cooko and Com- 
puny, nnd thr crinis nf 1873, The desire of Congress to en- 
tourage widespread small stockholdingB was sot realited, AD 
iuve»itiffEitiou In 1872* Bhowini^ nomiTiully 1S4 stoekhold<tni with 
ponrideraMy jn^nter concentrfttion in fuct. Jay Cixike and 
Company hoitded the liht with 2-?,]S3 nliarea; J, Qregory Smith 
<'ntnc ncit ns tninlcv for l,r>ri2 nlian*s and lioldiog 934 in his 
(ivfix rit'ht: 0. W. Cab». J. E. Thompson, aud It, T). Rice lietil 
IJ34 sliaras ^flch. Tlir Imnds, on thy ollitr Imnd, were largdy 
purchased Ny "the people," Jay Cookc'a namo beingr one to 
conjure with. 

Hills to *>xt<?nd limo for crmJrtnirtion fail^, but in 1S77 work 
waa resuniod and the road wae completed iu September, ISE^^, 
the hind gnmt noi, \w\ng forfeit^sd, 

Pnnda bed been aeeured through the isffue of 40-year 6 p*r 
I'ent- (jeDei-al t^rwl Ti:orl^raige ImiulK, <tf whieh ther** wer* out- 
standinic <\v^r *44,f»ftO,firtO *in Junt? 30, }^8C,. 

Th« liihtory of the Nurthenj Paeifu- illnalrates on a co1o9«1 
scale the failure of the lontf chrnAhcd Jtcheme of building preiit 
railways chiefly by moans of land irr&nta: nowhere does the pol- 
icy more eJcarly appear ok an attempt to put the cart before tlw 
horee. 



>!frv rr. MUo. 1«TAm4. do, Sit. filtn mocb laf«nutlao, 

•J/ Mitr.. ;ST»-Ta, rm, 2£S. A loiii- AaliiiUc ro^mt Ifj Tlir tti 
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CHAPTER XI 



ISTHMUN RAILWAY DEVELOPMENTS 



Tbtf fiTftl half of the ciDeteenth century doeed with do rwl- 
w«7 growing thr Diirrow luid bridge t>ctwc«ii North and South 
America,' the hoatx And stages of tl^c Acceseory Tr&nsit Com- 
pony tctvTfien Greylifwn itnd San Juan del Sur being tho motft 
practicable trncsportAtion o^rncy. The FanamB rente w&£ tdao 
lued. In t&lV the petitions of AspinnaU and others for a aab- 
ndj vr«r« not ^fmnted, but vrh&o, in 1855, they opened the 
Ptauna Kailroad annual appropnatiooB were made for carry- 
ing Ibe nmiU ayrowi the iathmus hy this line. The Panarna 
Railroad Companj- we* mri^rporHted id New York in 1849. Jta 
nwil exU*Dde<l from Aspiiiwall (Colon) on the Atlantic to 
Fannina on the Pocific* a diHtance of some 43J5 miles. Coa* 
atrocted ehiedy to meet the demand for a route to California, 
it came to be of considerabln importance in trbde 1>ctw<tcn New 
YoHi and San Francisco aud in commerce with the Orient. 

Daring the aoeond half of thti tenuiry ablation for irthmlan 
raQwmya waa lariwly fociistd on the Tehuantepeo route, In» 
aamuefa aa no railway was built during the period between 1850 
and 1887 thi^rr m pt^rhupi Mniill npnd to duel! on the Enbject. 
Bat daring the iii-nt four yean and again from 1881 ou tlier^ 
waa jsam« agitation for other ruilway:^ which may be bnef)y out- 
lined. 

During the 16ol-fi2 waHton PrcHident Fillmore ncnt a meeaagc 
Id Cooicresi in wliich be spoke of the recent project to connect 
the AUaatio and Pacitit* ly in^an^ of a raihvay over the IMhmas 
of Tebnantepee.' A convi^ntion botv*>on Moxic^i and the LJuiicd 
Sute« hnd been drawn up and had been ratifityl by the latter. 



■ 0W Mut. af U- ttf W.t Cttm. Mft i*al. BH. JTrr^M, Si chftii. 3Ct, fvr e<v«loiK 
nmlv prior to IWO' 

•dVnk J>Qrt^ iMl-e^H no, I. p, f>. 
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^44 nuLuirrx op tuk rsn"En«iTT op wifcosaiy 

All ihiil WMK ii('i<<l^d (or o, vif^irous prnsemition of the work vas 
raliUcalroTi hy Mexieo. On ttiw Kcckre^ liowm^r, mmu diffii'iillf 
wa.n IwitiK pxprrii-rn^icl. fliNt ^<iwrtiin»>nt apppBrinji to fear t*r- 
ritortAl aKk'i-uinlizemcul hy iln- I'uiliHl Stalti, In hi* mi<9«ngi< 
of De(?finbi?r ij, 1652. Ihr prc*id*rnt stated that the '^rejectioa by 
the Mtxieaii congress of lh<? ooni'^ritiiwi which hnd hvvn win- 
dudcd hctwtrn that rppulilit^ jind Ihn I'tiitcd ytatcn, for the pro- 
tootfon of ft transit-way a<?ro8]i thv lathniua of Tehiiant^peo, and 
of tliL' iQtert>0tA of thoBt* T^jtizrnn of tiu' InitM StiitcA, who htA 
becoin«> propnotfrn of the riphts which IMexiw Vad wnferr*Kl od 
one of her own eitizeiiA in regard tc that trniicil, has ihr^iwii a 
Hprk>i]A iitMtAC'lf' irt thp wmj* of tho nltAinm^nt of a T^ry d^iraM? 
natioQu] object/' 

Thfi whrili* KJtiiHti<m in Imil hnrr in n dni'iiripnt of Lhn mnnf- 
IJinep' ajiil it itidkati^ thnt the ivlatlozui bt<lweetL the govern* 
mentfl involved bccnnifl vim^ utriwnerf, A ^nint of ritfht of wij 
havitif: be€D niad^ to Dod Joac de Garay in 1842. time vaa esi- 
tendt^d U> him in 1846 hy th^ proviaioual tfiivtmrnont. of A Oen- 
i>ral Salae, Thi* citonflicm wan nnl hi^ld vnlid hy th*? Mexioaa 
Hcpuhlie and in lii*4y Garay w&a notified that hie timo had ex- 
pired, Hp, hijwffvipr, had prwot^d^d ta awJi^it hia riifhta ta 
«&rtaiii Englishmen who In 1840 turned them over I9 a United 
Stfttei* rompany lu'jidoii hy P. A. >[Hr|f«iw and Ni'w OrlnanK in- 
tfre*l«. Early in 1851 a aatixfarlory Irenly wa* made, hut a 
ehftnirr in EHvemmenl immrdmtcly foUowtni and Mc-xioo per 
riatttd in h»]d]iLK the Garay irrant null and rnid and domandfrd 
that the treaty with the United Statao coccerniner trauait or<r 
th« iathinus ho eonaidorfid apart from tho irriint. In acconlMice 
with thia nttitudt* work wua Biiependcd and thf> employees of thn 
<!onripany were espollod- The Mexioan reppesent*live wn»t* that 
the Amt-ru-aUB hfld acted "as if the privilpgn in <ineHiion hud 
nally helon^d to them; and in oontempt, and almost in dertaioD 
of tba government of the repuhlir, they diKpnaed . , . of tli« 
lands, rivers, and w<xids on the Isthmus of Tohuanbepec, and •f 
^verylhing that the iroveniir«nt of >Te-xiro pnffieaaMi thonr," 

On the othpr hnnd, Mr. Webater, our secretary of atate. niab- 



rifbc of wtf 'cr»i* Iha tiiThinn« M 'n-lmnnU-p*^- 
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«d that tl]« a^LiuQ ^f G^tier-al Sulas tii 1S4i> wuh a tiimJing 
ooiitmct «a<l Uiri-at^ifui Mr^it^o rstlKx opriily, though ussuriDic 
b«r U»t Uer f«ar lest Hit lathmua l>t^coiiit^ auutljer Tfxaa viivi 
nnfoundtd. In 18GS Dargoux put in n bill aKoiu^t Mexico for 
property- and fraachiacs contiscated. 

Tbea thi* (fominiltct- on forei^ rcIutioDH broufc^t irt rcaolu- 
tioDg tA the effect that the exi«tiD(r slatiu of alFaJra wa8 not 
compatible willi thi» dignity of the Umt<3d States aud »ugg«Htuig 
imth nkeajciit^K mt ^rould "priM>rv« ihv boiKir of the ooimtry and 
rigbia of its eiiizenB-*'* 

Id apvakioff od tlinxr trMiIulifnin S^iMuljir Midhih naid Mi!iic*n'a 

tion Ha£ not lo b^ lahen xo mudk a^ an indi^iity art an inili- 

tiim of h«r imlfvrihly. lie pitied hnr. But tbe tTnitin) Staien 
owed i1 aa a ateru duty to heraelf to lake thoi action contem- 
p)&t«d, Wc had tiou^ht Califoniiu, Hj:d. juht an whcii one Hujs 
a &cid bcmmcd about by tbc pn'|>crty of the seller he may ha%'c 
a my in, ao w« bad a nj^bt to tUiB fihort tat to tfau l'a<ittic.'^ 

SfDatof Seward t^mJL th« i>pprwinif vi^w. He m-fCAicd thnt tbo 
daMruie thai the governiueni ahould interfere to maintain the 
MAtraeta af ita eiti£en« wtu Itmit^d by the jUKtioe and abftohiie 
certainty of their rights, einieennnff whjoh there wan uonie 'Tfniht 
ii> lliin cAMv Und'^r l.hr Mcxinm l-llll^liiLlii»^ thr ai-lioii t;ikrn 
hy Pmideiit SitluM em^ld only be exen."ij4ed by Cfiii|rre»s. Wbt'ii 
in* acqiiired owr l^acifie ptie»i-.'»siiin)« wi- had offi-rml to buy a 
rifiht of way, but Mexico had refused and wc awcnted to her 
ataod and irai^^ our demand.i. SUt wan not now refuains 
tmnsiit, but \^i»hcd lo irrant it nn *>ther terms than tbc iijiray 
grant, even otTtfrinj; to rndeiunify llarRoua aud Jim company. 

Aelicm UftoiJ Uie reKolutlonK wiih puKlpunod. 

Without further detail it may l>e stated that the Oarsy i^rant 
waa not tttili»d. 

The f]ohv rplHlionnbip l>etween transcontinental and f»jthniirtn 

ptvijv^tjt in ilhiMrnliid in a mrssjucr by Priwidi-Jit Pii'n'<' Mub- 

Riilled in 1SjS-T Tie slated that the yreJit expense, del^y, and, 

t ti;Dr». fatjdtty uttcDdin^ travel by trithfr Itithnjiaii route had 

mnnatrated the advantairn of an icler'terrltona] railway. 
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Aooordingly. from about tliia time the deolino of projects for 
ifithmmt] riiilwuyK may bo diitrdr TJ^ovnig pan pfl^u witl: th« 
^outh of the traneccDtiDental projects, The Panama railroad, 
completed in IS^^j remained in fiole jjosaefifiiou of the 6eM. 

Not till TftTO wtm any further pmjert fur aji tsthmian railway 
brauglit before Cun^fr^AK, aud then a mere resolutiDn for aarvey* 
ing acroM the I^thmua of Tclioantnpw was iuilefinitely port- 

Beginninsr in 1861 eame the f^ght of Arr. Kad^, the eD^De«r, 
for a ship railvray at Ti?Uuantepoc. In that year Eads accnrctl 
A Hfi-yoar chnrtcr from Mexico and brought Iho Hubject promi- 
nently b(;fore Confess until his death in 1937. ilfe charter 
granted immUDity from ins&s and a right of i^ay a half-mile in 
widtlt. Favorable oommittee reports were obtained, and many 
pr^mhiont eugineers and Congressmen were oonvineed of the 
praet.ienbility nnd pxpedienry of hatiliag the Urgpst vnwarbi 
nor'oHM the isthmus by rail- A majority i>f the soutliem Mates 
prtitioTunl in Iphalf nf the firlieme. But the vanons liills for in- 
coiporatiug an Inkroceanifi Ship lailroad or an Atlantic and 
Pacific SliJp railroftd uniformly failed to make headway/ Ends 
aaked a ^arantec of G per cent on $50,0(X),(K}C capital stock. 



'On Uiti »ulk)eri Hw Serial ro- lO&S, fU&L tio. £19. 
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[ART AND ANALYSTS OP THE PACIFIC RAILWAY 
JhlOVEMENT 

634 tb« PadBc raUway i^a vad conceived. By 
itt ultimatd roaliutios f^r granted. Id 18^ it 
b««ADi« a political ibbuc, both parties pledging tbemMlvoB (o 
butcn it, and in 1S62 tluf firvt Puoifie ruilway clmrT^r v^n^ en- 
act«>d hy Congf^m. At IfmT lim? rtectionHl ii[>|>(»!iitiiin wh;* Him- 
plilWd by Houtliiim ■rc^MMii.m uiii! Oto itplrlt of uatiuualiun 
becamr Gtronv enough to dnwii iH>ii«titiitin<i]al ^-riip1u». Benin- 
QiDtf ttbout 1667 lidstilit^ toward thf! Pacific rdilways became 
BpparcDt. and about the sumc time land Krnnt* fell into dis- 
faror so that lu 197] came th* last Pacilic railway charter, 

Uy 1^83 one miiiht have jmirmrycd ^Jy ruil from the AlJ^iutiC 
lo the Pocidc over four difforenl routes. 

Et i« to bo obtorroii that the biUr i'jicillc railways Qflioe at an 
ibopporlUDe time, tlnsnciall^. Jii^nmn'iUg juHt prior to the panic 
»f I6T3 the various projecu sulTered severely at ita coming; and 
then, upon getting to their feet, w^re prostrated by thfl erisiH 

f isav64. 

One's flnt thought upon tiirniaie to the Kubjcct of I^neif^c 
raihva>tt is, p#rhaim. the vaamess of the aid given. Sui-ely tbe 
cada muat have been grcol and the argiimenta weighty which 

lild bare induced Conerefis to bestow some 154.000,000 acres 
•f Imd and advance ^rer $64,000,000 of ^vsmmcnt bonda. 

The purpose ot Conizreee. reproeentinf! the people of the 

il<^d Slalftn, Att c3tpr^a«(*d on tb«i flours of the House and Sen- 
ile, waa manifold. It vnriod, too, wilh the pnrtindflr line in- 
ralved. Couauon to all. liotievtr. were the Mlowiiig potnU 

Juat as tli9 eonntituli'mnlity nf t.br Hid wjim bftKrd in no aTnaM 
? upOD the puliljtr defeane idea, so the military argument 
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was 8tivui^: tta- vurioUH !*H(?itly rawlm wouUl ntn-iifflteu Un; army, 
iln;nrrt»r cnntJ*, *nfl ciifible the ^vemmenl to deal more effec- 
lively with Uie Imli&iiH. 

dimilnTJ>\ thr incrcMpd ccojiomy and cfliciciicy of the nuuL 
service was coDat&Dtly held up afi a chief end. 

Thf'KL" tno objc^-.ta nrp frniuciitly rxprrwr^ in the nols of in- 
porporHliiin thcmscJTcs. the oornmon phrELsoolo^' nmnin^i;, "to 
promote tlie public luton-Kt and wi^lfiiri-' by Ihi^ comdrueticqi *»f 
anid railnrnd iin<^ tolifgruph Irnrn, ^ . . luid tn fi^ur^ to th^ 
govemnieuL at all times <but parlieulariy Jo lime of war) ih* 
u)H? Aiirl hrnHltx of thiT luimr- Tnr jHWfjd, iifilitHry, and other pnr- 

Ail prnprii^tor of vunt xtri'tc-J^rn i^f valunlciw tartiU tht- Bi>TFm- 
mcnt had much to gBin from tbeir exploitation. Railways 
wouM opcii thrsf to Nftic atkI if^ttlcmrnt and tTihftnrre tlic vulu* 
of reserved p£>rtion8. J I is Datable, however, thot lliia objNt 
wiifl Icaa promirii'nt thoii in the c&ao of tho earlier f^rantu and 
IweAnin im nnd It^xK ihi; pnrtfy, no doubt, ho^-nnuc there wu Im 
real objeutK-n ou conatilutioDal proimda. and partly bocAQce of 
billiT (mporience, 

Frriin thp ineeptinn nf thf* Paeifle rnilwHy idpn trflde with 
Awtt wn* a fntdor. and wJitr (hr T<'xas Pw-ifii- wits ehftrtrn-H m 
]^71 it w*tf wr^wl that hy its riinntnielion iinoth^r nnd cheaper 
routr^ f(yr tbwt Irude would Ije opetied. In connecliou with tl* 
southern rotite the development of trnde with Mexico was ai*o 
diHcUHHed, Cksely allied with this object or artfumcnt was ihe 
merertup of revc-nue whiwh miffht be cjcpccted to flow frona an \JX- 
crease in dutiable imports. 

Finally, xnwm, Iht* binding togi^lher of tho tewly-Jicquired 
Paeifie territorips snd the Knst — thi^ kniltinn cf all The Iwid 
\v\'kX ly'' Ihe MiHk<i»«ipf>i, wm** an avnw^'d nlij^H. 

When, flfter thp Civil War, thi' flmdh i-Uaiorcd far n lumth* 
vrn mm], jiihtii'i^ to L}i»t HCL'tiou ajid a^tsifitanee in her ecoDomio 
rrrnnVnirrtinn yrvTv wprrijd plraet, together wilb the MexieftD 
trndi^. It la interesting: to reflect how one line havinif boeD Qt< 
tnblished And "r»i- seotinn fnvori^d. the others made of tht fwt 
a p>urpo8e or fibjcet in constniclinif n Rceond- 

It is interesting lAsa to ofwr^rvr^ thu progrcssioQ of reaflOUt «x- 
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(1 for a Pftvilk rail^vay. At tbe rjulH<-t. it wtH bo rvsum* 
bfr«d, eitt|>l»KiEf wa< Jaid upon omDtuI anil othj^r fonjign 
cioiniiwv^. the whaling trade, etc. As populittioa in CaJifomia 
^r«i»ed, i-oEoiQiuilcjitiuu abH itudt: with lliftt outl^iiiir po^ttum- 
lifin ht4'iUT»' n prini-ipHl n"H«iiTi, w)iil<*^ iii ilip end. the jxwwbiU 
'\Xy of tievelopmg Im-Jtl or way frei|fht was made uri importatiL 
iMituiiilrTiiti'iu. TluiK thu rnd to hr abtJii»fd rtttnt^ diwcrr jind 
doicr homv to lli*r road 

Th« prcctfdinff i>Hjcoli» or parpoKS were nud« urirurncnts, it 
Wi&ir affiiJiiic<t hy Pacific railway advocates tlial once the desired 
railwujr VTttM built tlir t^Eid wciiiid bf.* Attained, Agaioat »UL<h> 
arfuvt^Dts 4'4iro mnmhallcd numerous; ot>jectionB» raoging from 
the bard'h^aded elaijD that a ruUuay e^uld tioi live t*j' through 
Imfliv ttlono <lonii to vfiitHtilutional tht^ory. It won f^rud Ihut 
Ccngiv«t vrould fasten upon itself and the nation a system of 
inlrrnal iaipnivrmnilsi. Thr btmU^nuit fvvi^r rnpidly waiMHt 
afl^r 18r»2 and th^ l>i1er grants met considerable objection 

JuBl prior to tltr war ohgi?i^tiori wn;i 3(oinrlinii^% ni^di? ti> raisiu^ 
pacific railway luue on the ground that it would fan sec- 
ticDJil ntrifi^, but thin did not nccimarily mntn tuitaiconiniii 
toward Pacific railwoyu, 

Tlw^ racilie rnilway problem lay i& the various questions aa 

tbr HM'tuiK to be r^mpto.vfd in atttiininir the rndH dnKir^d. Thow 
queitiom were three iu nnnilier: kind of aid, route, agency for 
cuQutnirtion. Thf l»*t <ij*<"nii! to baxt* brin fintt [Wi<li»d. for 
■rrioitt prvp'i'ii lions for a miticriAl ruitwAy rea^pd ^n (he rnHy 
fifliis. At Ih4f munn lUut: thtt iicu4^?«4ity for a Utan of Uit^ ^ov* 
vmiaent 's **nv1il in addition lf> a BTant of Und bftfnn to lio ntcn 
ind afler 19o.'> bilU erei'rraUy ciiiitainscl a provimoii ftir aid itt 
tbat for™. Until thr seccmion of thf wiuthcm «tat?fi there waa 
such a divenfence of Metioual intcrestA conceminj: the variooa 
roalM M to moh^ a ?*u?il5e rnilw/iy politically impowihhv It 
woau pn>1>«hU that but for the povret of northern (>apitat 
tod m ^tawml tdon of Kynunotry tbn aoutbem route would have 
be«B ftfrt taken as the (inp believed I'* involvp the leaJrt c^ifflnd- 
tin tn crmrtnietiou and op^nttion. The Civil War put a final 
^d to Ibis pmh«bility At fine tinip, too, it s*-<*mod pnssihTp tn 

lilr on a ir^nirHl nnilf, liiit the inereaiitn^ gap Lt-twt-i^n Sonlli 
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aud North, togalbcr with Uio growing pronucoaoo of th« north- 
ern rotit^ after 1855 da«li9d this hope Thongh oondicting is* 
tePGsts existed in 1862 they were not so divcpgool but tliot tbej 
rould l«* trmpcirarily HUtiufled by branches from s. central eaBt- 
«ni t«rmiuuH. 

In the ordr^r i)F thHr iDc<irj*omti<*n Uie Pacific railways were 
as follows; Union and Ceiitral Pacific line* (1852. 38G4), 
Ncrtlntrn Pacific (18641, Atlnntic and Pacific {1866). Teatns und 
pBciflc fl871|. The Southern Pacific received recognition m 
hoLh 1861] and 1871, aud in thin connection the Atchtsco, Topcka 
and Santa Pe— which received a errant of over 3,000,000 acrea — 
is not to bo forgotten. It will be well to examine and cmnparc 
the provisi^ins of the ehflrtprs granted by Congrett- 

In geaeml features the ehuTters are quite stmUar, the point 
of dilTLTetii^e being rmphrtsizpd in thp aerninpAnpng chart. In 
the earlier m'Xn htiljhiiUes weiv ailvHiici-d in the sliapft iif LuiaB 
of govenimml, biiuds, while tho Inter ones RpeelficAllj proin(3ed 
that no fimda should be e^^'cn. Bights ot' \y&y varied from 200 
to 400 feet in width, and <jthcr danationK from *20 to 40 altcmat* 
odd'DUmherod sections per mik. Lands were ifranted aa aoc' 
tions of the roada were coiopletudt the length cf tteetioii required 
varying from 20 to 40' miles. Tb^ ir^neral r^uirem«nt waa a 
iK'giDning within twa years and a eom|>letion in 12, Time ww 
eitended, however, in every cnse The eapifal ctoek authorised 
was t'<*"*^''*'ly ftlOO.OOO.OfJO. l!ie Teiax ami Paciflr with $50,000,- 
000 b^iiig the on\y excepiltm. Tn this ease, however, — and in 
this (^ase alone— l>oudh were Mpecifically authorized and lunitad 
in AtnAUEit- Thr Northern Pn<^ifi<* was forbidden to isane bondi 
vrithout the (consent of Con^rcfis. In the majority of caaea 
$2,000,000 vroa to be nuTincrib*^ and 10 per eont. paid in befor« 
busincds was bctniti. th$ variants hoinn: Atlantic and Pacific with 
a tnliacnption mtnimuni of ifrl^'.KXJ.OOO, and Union Paeilie which 
in 1862 was required to have but 1 par e^nt paid id (#10 p«r 
$1^000 fihar-e). Katea u'ere to he fair and reasonable, and no 
higher fnr govprnment trflnspnrtJilifrn than for prlvalc wrvioe of 
like ebaraeter. Here ag:ain there waa not unifi>nDi^, The TTn- 
icin Paeiflc'H charter proviihi! llial if net earning ehoijld exeeed 
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10 per M^Dt CoDcress might reduce mtoH and the act creating 
the Tcsni^ A&il Pocitic etipulatcd that ratca were act to exceed 
thoed fixed by Congress for the Uiiion Faaitia, 

It in iioublc thftt fill th« 3cU of iTi<torpor&tioQ nqmrecl man 
or lew frequent fimendmeDt, alaiott aeemiii^ to bave been T«- 
gtrdivl riith«r ah Auti^nn^ wnlgi-jf tbitQ as Qitimfite cnaetmenU. 
Id ADhwerinff the tiue^lion, wfre tlie purpoaeA witb whieh the 
Pttcilif! ffiiLvTAj^ wcrv cnJwtriK'lrd nr^tunlly r^slia^ some con- 
ndcratiou Is uecosaary. "Wbeu ont^ thiuka of the corruption, liti- 
gftticm, Hud Iomi tDvnlvcd, doubt nrinfA. Nfilitnry odranta^a 
wtre Kaiccd; the postal service was citeoded and its efficiency 
inercaacd; lands were Hold and at^ttled. But at what costf The 
eoneluifion flooras inevitable that the gro^ ^tn was less than 
antieipated. while a net gain is doubtful^ 

Fur oni? tiling thorc wan raiK'h frietioti betwewi the govern- 
mmt and th? railwayn coneeTTkiDg rates and servree in the trans- 
jMvrlattcin t>f the mHilic, and Iruops und military Riipplies: and 
the ratf« obtained wero not as low as were hoped for. 

Al^ain, the Aaiatic trade did nnt ;>roTe to be of any Gonsider- 
flblc importaiiee to the tronscontincutat railways, and the glow- 
ing hope held fi>ith couceniinc \t can not be said to have boen 
TtalijEcd. 

A f^ac^tioD upon which a ddcieion largely dopcods i», When 
woa]d Ui6 fioramunieationv have been opened and the landa set- 
tled had the Paeiflo railways not bwn biiUt? Perhaps no very 
definite an<ur«F can be Tvade, bat it seems certain that within 
tvn deeftde^ pHvat« nilrrprtKr would huve sufSeed. It is not 
clear Uial thv ^ranU of laud vteri^ of very ^reat a^istanoQ to tbfl 
nilwayri durinif the prnod of iron ritrui!l ion. Canatant demanda 
foe foisda, faOtirea, aiad receiverahip carao in spit« of them- The 
companies wer^ rvYr ready t^> surrender their lands as aceurity 
for unking fund« or to K»in Inuns of Kovornmrnt orcdit. 

Forthcmiorcj it is aometinitt forgotten that several different 
lailways and land jn'^i'^l^s wrrr tnvnlvi'd, It i* prohnbly triis that 
the Union Paeilie Central Padfle route — one road to the Pa- 
cifle — WM no urgently riJ^edi'd ffir politK^al reasons that the set 
of 1862 iraa vise. But it »;eeTns that oth* gr**af. tratismnt inrutid 
line would have aeroitiplish'd thr purposi* and private iultiatiFO 



lU 



mrtuTUff or n» mrrnwrr or wtsoowui 



supplied tho ottterA. Can anyone ^loubt UiaI such ro&ds on the 
Soutlicrn radfiu tuid the SixntA Fo would have done tbcir part? 

Certainly the \Vc«t wa^ ffridiroDed vrith trauacontixunUl 
rout4v MOinitr thikn if ko aid bad liucn ffivcn; ocrta:iUy tcttJcment 
wiu more rapid ; but tbat ha^te may make waslo, both for men 
&ud nfitioit»« u'HM illustratiHJ on a giftantie jH>al(«, and wbvn tii« 
balance in Hini<*Ic tbc poHry ig found wuntin^. It i« g«n«ralty 
i-ouuediHl that too mueb aid u^aa ^iven, but it Itt to be empbt- 
Ni/r-il lEiiil Ukiii muy mruii Ui<i mnny lini'fl uviv jiiilHr], ha mfpII » 
llmt Ukj mm-U aid nab ^i^^u ^^ aoy one. 

Without «tjuu]u]ff for aovcrtiiocnt owncmhip iw a gtntral pol- 
'my. the <iueatio)i may be raiaed whether in t)ii« case our ifovem- 
mcDt nusbt nt-^t haw built the first i'ucihc niilway with relative 
profit. Ab oppoeed to the policy of aeeisiance whioh viaa 
adopted uiid jfcdmiiii3tc;ri?d it would *et*m wnipbr. Horr private 
interest ran ^Dl^<^k and the tardy light o£ publicity only ^ded 
the h^Htoriaii. Eoonomic wa^te and pohtloal corruptiDn xvexn 
rifi*, ^vhilc conHlnnt littgatinn injiirpd bnhh rnilway credit and 
c^Hlioual ili^Titty- In Tlii^ livrhl ^f history it may reaitoitahly lie 
iTiiiintiiimd that 1hi* lTtiil.i>d Statiw ^vuuhl havr hiwt anlved the 
Paiufin r4iilway pn>hlt?ui wViirU eouFrouteiJ Jt in 18G0 by ctiii- 
btructicig a nntionnl rnihv-ay ovrr Ihi' iTnlral rniitr, leaving lo 
private initiative, aided only by adt^quato rijfhta of way and ma^ 
teriala, the cxploitntion ot soeondnry linta. 



■ In 3Mti ftTiil IftHl ttUld wore- irirodncrd — and liuhO Ut (he Sciml^— to pf> 

or iKU'd 5v Iliv ilDtrfntniTiT TIiIh Vk" Oinir rm Ibr Kruimd IliftI tlir r:>nni- 

Innu^'uOo*, uid vn« Tvr; dliinwrul. iCimff, OhU, IIWMIT, pp, n?T, IMK 
1300.1 
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CHAPTER Xm 



RAILWAYS AND THE PUBLIC DEFENSE 

Ab n general lliing, when &a act of Congre^ Jias dcclmrcd a 
railway or a railway brid^ a post route It has at th« Bome tune 
made it a military ro;ite» and, nearly alway«> a prcri^non for 
rfla^oimble mait sem'co bad been accompanied hy one for trans' 
portntjon of troops and iDunitiouA of war frcd or at rciuaonable 
ratoB. A grwit pxigcnoy liU tho Civil War oalJcd forth lh« 
exercUe of great control over railways; whit« «ver, though to a 
far less dep-ee tban in. Eiiropi?an countries, the contingency of 
war, le^ading to wDstfint preparation for the public defense, h%M 
had more or less influence in Toolding the relalions uxi«tinjF be- 
tween our government and the railways. 



RAiLWAr AvFAmg During the Cphl Wui 
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The outbreak of the Civil War at once brcii^bt problems of 
transportation. Early in the con^ct the ffL^istanee to the paa- 
a^ of Union troops throngh Baltimore, the de?tnK!tion of the 
bridges rf the Wilmington and Baltimore, and tb^ refusal of 
the Baltimore and Ohio to transport troops and suppli^ic, in- 
rolvod — a* the eecretjiry of war reported in 1861 — the neeei- 
sity of aeiaing auoh paita of railway lines as were essential to 
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ushrokpn coimectJon fietween WiLAhington G.nd the Nortb,^ The 
wei*iap>" reeommeijdwj "the prt>|iiJGty of an appropriation to 
be miuir hy Oon^rx^m, lo hn npplirv], wlirrn tlir piiMir^ exigencies 
deinniid, to tlie reciiUfati^ctJon aju! equipmeDt of rai)raacLi» and 
for the rjcpcnar of mnintcDimce and opcrAtio^ them," And in 
Ibe aamo strain. Prcsid^at Lincoln advocated that Uon^reaa pro- 
vide for Hit couiitructioTi of a railway, on the j^round thai mili- 
lar>" eippdioncy deinauded sach a conn^iclion between the loyaj 
regiotu oi Tenuoa^oQ and weelf^m North Carolina, and Ken- 
tnoky.' Th« route «f th^ road would he dGtermined by Ken- 
taekr and the general government in eo-operation, and. Che 
work would br, in iiw» ihe prPKiiWit'ii W(»rds, "not only iif va-rt 
present nsefulne«6. but aino a valuable permaifent improvement, 
vortii lUt cmt in all thrr future/* Thiin, in thiN <*-ase, grctmd 
was taken far beyond immediate military expediency, ^ar waa 
oo, and. vrith a weHU'm man at Ui<i bead, th« exeeutlve brunch 
sociifbt (mwonled power over roilwnys aa a ncccwity for ita ef- 
ficient proaecution. 



k: 
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or WSi tb« le£:tBlatu]'c »iow to Bonction tlio extraordinary 
pomr denuded- In the follcm-ing year, 1862, an aet was 
|MM0d ta autbon'xe the president of the United Slitea in <>ertaiii 
fBMB to tJikv jiiBauiiuion i>f nii^wayx and telegraph lint^s, Under 
tbis measure the president was aiithnnjced, whenever, in hia 
jiKlgmrnt Ibf piiblji- ^nfi'ty rerjiiired, fo i^he any or n1] railwny 
ttf telflK^Aph litiea in the United Statesj theji' offices and appur- 
Irtinncm; and to placr under control the officers, ngentfi, and 
employecfl so that tbey should be conflitJered a part of the mili- 
tary force of l^e United States, subject to all the rMtrietioiw 
impOMd by the rules and artidca of war. Three commiafflonere 
appointed by the president, by and w-ith the consent and aJvico 
tho S<-nnte, wim'O to df^te^Tnine damageA and compenRaticn duo 
eompaity as a rtfolt of the operation of the aet, their de- 
>MiQ to b« Una], All tranKpartation of triKips and militnry 
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BuppiieH au(j property vmn ]>licM undrr lh« immediate rarttrol 
of tin- jwcrctjiry i>f war ftod liia areata.' 

Wben 1b« bill waa up m IHp Sc--Dati% Mr. Wade fO.) explained 
tbAt it WW trwn^l^' • war mccLmirc. In the courae of lll« war 
reihvapi V'ouKl inevitAbl^' be ncfdpd vrhoBC inimagcmt^nt wrritid 
be huKlJlo uud it vruuld lhc*n I>c tK'<:<?f;iuu7' to seize and hotd thecD. 
It wwld not flifect any road v^f^ose cu-nent wore loya) and vrill- 
lug to M Uif K"vi'nmiiTil iw"* it. Hr kupp^HKHi ihnt under thf 
war powi*r tlip expndivi* inifclii do all thin without atiob an aet, 
but flint t1 wan much Iwttvr ^'thnl it Bhuuli^ hv dcmr 1i/ nutbnr' 
ity of law tlian I>.t what inaj he considered b^ some aa an liflur> 
pation,*' 

Thnt tbero were some who *d considered it i* manifert tnyux 
tb*^ tomurlw of Mr. Pcart^e (MdJ wliieh foUowud.' It aecii»d 
Ut him tlint ttiin bill w»« a vnry cxtranrdinnry coiC; it had tohcD 
liim by surprise; — and he then launeh^d into a defenae of the 
BAltimurt' and Obiu Kuilrond Cuinpariy. which plainly thowt 
that the bill was conm'derDd as lar^r^Ty direi^ted aKBinul that rc«d, 
The liu^H frum PhiUiL-lphm 1(3 Baltiiiiure and from RtUtTmore 
til WfinhiugtoM hud, iienirdiug to }ua ntiilenirTit of ihf eiwe, actpd 
with ^nempliiry pHtriiitthiii nnd eflideiifj-. Wlmt ikeutu«utjr ytt» 
there for the government tal^iiiK the whole of thi« va«t property 
luvolviiig over twf^nty-ftix million dollan. and aubject to a thou- 
sand difFicullLa« and in4!oavenJcni:caT Having become the owner 
of tho road what prctviBEon would the fforemment make for 
triuifiporlmg eommermal tonnage and for tho payment of ihW- 
esl on the road'a funded d^btt 

The hill pa«a«d the Senate, 23 to 12, aaid the Houae fiivorid it, 
113 to 28, A majority of New EngJand'fl votM favprwJ the 
mt^oflure. And. with Lht> pioepliim of TlliuoiB and loiva, tlw Wnt 
fluppoii^d it stiMTigly. The niult^V ^tAtc* were divid«<1, KeD* 
tuf^ky (^ohL her two voten in the Senate a^ainat the bill. 

Evidently, however, there were miasriTingn orer the pimRge 
oF AO jitron^ a measure, for at the auno aesion B joint reaolatioa 
wafl paaeed whieb placed certain !iniitAtion« upon the poircr rf 
the executive under tho act,* It was not to bo so ecnstmed m 
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to aulltorize the con§tnjctioa of auy raJIrcada, or tbe completion 
of any line of ruAil, the in^vitiTf part of which nrmaiDed udcotd- 
pleted At the lime of tlie apprtAal of th*? ftut» or to ^^a^ iu 
anj work of railroAd cooittruction^ and bo much of the act aa 
auUioHjEcd ih€ presidcnl to extend and complete any railroad 
VAtt repealed, it is probable timt tberc was some icrotind for 
this ftotioD, for a documeDt of thie time sug^i^stcd that the act 
ftuthorixin^ tho prtMidnnt tu tuUc possCBsion of railwiiys might 
Iw JCftd^ the ntiH«Ufi of a aomprehensive system of government 
tailwayi.* 



RBQinSBTfi AND PROPOaA.[£ FOB GOVKHNMKNT AlD 



Sutfc beins the need of the iroveninuiiil for greatr^r trauhpor- 
tati^ facilitte* it in not Etirprising tlint Mepa were taken, not 
on]y to iakt over exiating railways, liut also to aid the con* 
■trurtioD of new on^^.-t. Almoist nt th<i outhrcal: of the war came 
the foltawin^ proposition from the Metropolitau Railfoad Com- 
|>aay/ The company ask^ nxKisianc^o in conMtruotini; ii new 
thronirh lino from Washinftt"" to New York via Baltimore by 
nwaBa of an cxttnijoo to eonneer with the Philadelphia and 
IVilminKtcin or Northern C^ntrnl of PpnnRylvHnfa, %rbu»h exten- 
sion nmiM nlmt ()|i(-ri iHTiiiifrliotiH ivith Ihi? Wi"<t- During the 
mntirinjuiep of th*" war thin VtUi* wnuld hr pliiinul at the dispoRal 
f't the covenimeul for the transportation of troopa, ruilStary 
PUpplic^A, nn*l the mails nt rtNiHonahl** rutr.i, TJic petition utatHc^d 
that the Baltimore and Ohio wan charirinf: an avcraici^ of G.5 
«ols per ton mile for government freight, and nearly 4 centa 
a m\t for paiwon^^rs, vr\\i\<\ the Metropolitan company wn* lim- 
ited by eharier lo 4 cents per ton per mil* for freight and 3 
<«Dts per mil* for passen^rs, and would only charge th<? gov- 
ernment a minimum of 2 ceitf^ a head per mile. In retTim thp 
g«nremm<»nt wmiTd loan xts cri'dil lo the aninimt of $2,000,000 
in guanuiteeinir the company *a tonda oi' in the form of United 
Stnte-R hnmhs, Ihi^t advanc*e lo be secured by mortgage on the 
company fl property. 

Nothini? eatnc of thi« memorial. 
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At the n^Kt tcesiiou ibc jnetnoritd of S, V. Chw in Iiehmlf 
Uk' B^^idiii^ urLi) roluiffbift E^ilruad (toinpauv was [traeeniM* 
Tiio ucw c*juhlriioliim iuviilvr-Ll iTimmatrd rhicHy in mi inghtjr 
mile limnch fnjiu Woahisirtoit to cooEiect with tli^ Columbia and 
Ei-'adijit; &ud bo jr>iu Hie eapiial vvitb New Yf>rk tuid <n»lt:nx &ud 
i;orthcni |><)intn. A Icintc HcncA of ohji^T^.tionit (^(un^t a tccrvcrck' 
iTjf'nt rnilwuy woro prcecDted, afl th« ffr^at and inopportune ex- 
pt>Ui(i>: tbv l'H<-i that kuvU a road would nm but a few miltt 
dintuiit from i^xistitiK litu^; "and IfltEtly, it is never good poliej; 
for tbe govBnimeut to enfer upon a flyslcEQ of intorca] improTe< 
mrnf, howrviM" vxUd U^ tli« fimctiou* *>f gniv<*ranii>nt, if tlic endu 
of iriivt'rniriei^t raii l)e HubaerveJ by a judioiotiH tnterveation of 
private t^itiM'priKt?/* CoujJed witk this line of rijawviiins hu 
a strong stateruvtit of tho evila of tHe present service beti 
^'asbiu^toti find NVw York, in wbicb monopoly' bad broii^t- 
nbout hi^h fares and poor accommodatioDa. 

The bill tS-, No. o08), whieh wa« intrudui^cd. ptovidftd for 
2Vi; cent farpp and ri>asonnblo rates, preference to be jnvBn to 
govertunenf mipplies. It faik*d at patt^age, 

DurJU(( thU «iime kcmiioii fi]« f^ommittef* on military iilfnirH re- 
ported favornhly on a memorial of the eorporatioD of Wsijiing- 
bm ill bflinlf *tf n line from Ihat pintil In Pillnhnr^,* Tb« 
hdpU'waieisH of ^^HMtiingtou, deperideiil us it was upon a ain^e 
road, wan dw(?]i u]Kn), and it w;l» »tnte<l lo he an iniporljuit eno- 
Mdciatioi:! ibat this would foTiii tbe abortcet cocDection witb the 
Pacific railway ju-tt aiitborixed. A cuaratitee of booda wa« the 
form of aid aj^hed. 

Another meanft of solving the problcni was proposed in a bUl 
the ol)jeot of which was to enljirffe the powers of exiatiDg rait 
ways sn(! eondeinii property for their nse.** Tbe bill deelar^ 
tho aevernl lines between New Tort and Washington via Phil- 
adeIj>biB and Baltimore to be military nnd postal roadq in th^ 
urn'irp of Ihp TTnif*'^! StHiiyi; anc! fi>r Ih*^ piirjHMte ef seeurinfc' h 
njor<* NLfe. npetily. and economical transportation ot troops. 



• KiW, Sti-fi . }*iVl-i\:\. I: n» 8t Thi* prnlpcr iWITfra tfniTt IhA r>tli*p« mfO- 
tibvva til thrt (hor I'wrrrnM P roue rrnin Wnililnjitfln lo Km Tark. No tU 
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IS of VfOT, and mnil^ the rDUwiL7< were autliorised to 
mftke nucb bnmchea and chants of location as ahoold be neoea* 
Buy 1<i improve eouiieif^tionjfi in I'hiltidfllphin loiij Bultimore, to 
Mtabliih ferrira an^ hr\dg&fi. and in iij<e steam power od all 
portlcms of ihtit lines, Thefiit poivem w^re lo be subject to the 
(eerAUry of irnr, ujkI eomp^nsAlion iqg4p to any person cr cop- 
poralitm mifTtriug Jhiuu^'*- liy tiaviut; properly tak«m under the 
wt 

TliU bill vraa favxira1)]>' rfprirled m \hv Houmi- by lUe eommit* 
tee on ronds md cuuibi Ijut was laid od the table hj a vote of 
76 to 43. 

HBi^nonL^r pluui^ of tht^r fuuna matter in pi«mtited by proposali 
^tWS p'verniiiprl railway frain WaahingtOD to Now York, — the 
iDoiuft argued iiifJiiDBiL Id Uip iIiHajincnt fuvontiK Uii' H<>jLflin^ 
and C'llinnliiH |irn,jcixt. A wVi'l i^nninilttee appoint p(l by a 
revolution of the Hunw n^portrd in fiivor of mirh h plnti/' on 
the KrouBi] thfit, while the trafHc woa solGclent to warrant at 
leaat two railwajf! nnd gov^rnmr^nt^d And aommfir^^iAl nnnta re- 
qtiircd more ihiui cne, it na« unlikely thet the states concerned 
vould ever charier Another ruihvay eompany. It ftcemed to the 
eommittfo both necc"yity and rxppHicnt "thnt CwRrrw shiiulrl 
iDt«rpOi^ ID proper eiereiee of ita conatitnlioDal authority, to 
eorroct (fXiHtinp Avilx, promotv* th^ public welfarot and lessen 
th^ eicbarras9aient3 of the publie service:'* and they reeotn- 
iikmid*i1 lliut r<in]^n'W( Htillmri/t^ thi- ■wtfiblfKlirnr^nt of a postal 
and niililary rnilrwtd, t)w hv\ie^\i\e» and ratea of which f^bould 
be «> limilcd ntt ti* spimut^ pritinty nrd prrTrr«ic« lo the govern- 
ment vrhen dispatch should be required, and the road he Alwaypi 
flubjcct to "proper" government control. The sovernmetit -wan 
to be ^'officially rcprescrtcd in ita monagemont. hove supervisory 
direction of its loeulion, of the baais of ita finaiit^eR/' ete.,— in 
rttort, Ihp road would have boon primarily th^ agent of CoO' 
grwa. 
At II later Mwdon a irimilnr bill provokt'd k strong negative 
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speedi by Mr. TlioniAS CMd.)>" Mr. Faruswcxth (IlL) bsd up* 
hcM the notifllitiJtioDolity of the bill, lo which the rcprewQUtiTe 
from Maryland t^ould not ai^rco. He went baok to the tuou of 
JcfFerson end Mtiditfon ond citc<l Monroe '« veto of tbc bill for. 
erecting to?) j^&t«8 oa the Cumberland road.^' He held thfiit the 
bill prAvticuily ontiik-d u <*orpi:^ration wUhin the Btatfiw, wborou 
th^ gOTenimi?Dt bad do pow«r to eslahlish a corporation within 
the IfmiU of n stiitp. "'If this he not mterferiog with the re- 
iwrvod rigliU of Ihi' sl«tfa, Ihen tht- statfa hftvi.' no rewrvtrd 
riglits* «nd this is a i^dnsolidntei) govemraeiit. " Morflover, he 
charged tiie supporters of the bill with ao UDWAir-mted attai^k 
on the Baltimore and Ohio railroad, niade in the mtereat of the 
Northern Central railroad of Ponnsylvani*; ond he demanded 
in tho namo of Jui^tic^ that Maryland bo reimbnraed if she was 
to ho deprived of the viihie of her investment. 

Tbeee proposed hills and the debates tipon them indioate that 
the iiiruj^le over the power of the federnl gox'erumenc undw the 
conntitiJtion was earned on all diiritig the Civil War and that 
raSlwayx were involved. There wa^ a great upheaval of natbn- 
nliKrii. nndj of t*our«^, thR withdrawal of HotUheru crmgrowmi^ 
iimant the vr-eakenhi^ of the stateH' rtghta element. Iii 1SCC> 
when a bill to aiithoriTv the construction of national railroAfls 
and to establiah the same as military and commercial highways'* 
waa under rimsidiiration in tlip (lolls<^ Senator Morrdl (Me.) 
tooU occasion to decry tho nationalistic spirit of the lime,** Th« 
bill evidently provided for a '"Bnreau of National Railroads" 
and a "Comptroller nf the Nnlicmal Railroad*:*' and propoacd 
to autlioriae iiny five or more persons to become incorporated tn 
build A railway in any din^f^titm, Mr. Morrill reputliatei! state 
snverf^Igiity hiil l*elieved the measure violaied the rpjiervcd ri^rhli' 
of the people [of the sT,atr*!j- Tim renjarkft are worthy of 
quotfition in thin eonnectlon: ^'Now. sir, to show that there it 
some danger on this fiubjeet, and that I do not misapprebend 



'^Cono t!lr.Sf, iA(\i^tt. p Oil BtLt lo fai^1llTiit« rellVHf nrnxnunintUvi 
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the tentoicy of ihe linw« «itd the r^udeney of the doctrine 
wliifth lA contended for , . , wk to th^ power of tlie govera- 
ui^pI to liurlil railrondH iiTid t^armU in llit several Kt&tes and to 
fix iho tolls and rBtc« of frciifht ^nd fares upOD exisiQg rends, 
let mt cftll die atteiitioii of tli« Seoate to wbat U tranapiriog in 
thU vtiy Conercns in this dircctioQ as illiistrntinf? the danger- 
ous teudcney of this power and the oxteut to whiah it is pro- 
poaed to carry it. J have before mo a bill . , . with thia 
agnific&Dt title ... a bill to establfeh national railroads! 
. Whyj *ir, it may sound well to talk of a national rail- 
Bysiemt The term has a large Rowrid T admit; and if wa 
ii) im]ii'rial Pra»f.'p ur in the BiissirjLk, I f^ou!d uoder<itaTiil 
}bow Buch a bill as that could be introduced ... I hesitate 
to Wievt that Ui^ ytivrtnuHeut of the HinlMl Slatfis Bitber haa 
At powtr to cxorciac any such faactioDs or that it is at all ex- 
dient to exercise them if it had." And be went on to rofflr 
the tcndtrccy to do everything; in a nationat way< Baying; that 
nolhJQ^ waa held legitimate iu those tiraos except it had the iu* 
doraenftant of catio&ality. 

Tho war marhe an important dovelopment in the national lifa 
of the United StaU*u, and, inddcntally in the development of 
railvmy contrul. It U do mere coitioidence that from that time- 
on ibe movement for railway regulation inf-reased, — cnlininnting 
in the Int^r-State Commeu-e Aef of 1887. Tn the sixties th» 
forces of lakser faim aud uarniw inlerprptatioji of fttiJarul 
piwrcr— the fonner being practically the economic synOEym of 
ttie latter— were Bhaken; and the central ^ovtrumuut's hands 
were irtroiBtliciied to deal with intcr-atatc coromercc. The only 
wonder is ttiat durinir the fever heat of nationalistic reaction 
nma of the bills regulating railways were not passed. Diverse 
M«tk)na] int^rdsta, and, more especially, tho preoeuoe in Cen- 
graa of many men of the "old Bchool," politically and eeonom- 
ioany> pn-vpntpfl, 

I I>iiHDfr the di years immediately following the war st least 
aix different l*illji w**rp intr<i<hifed in Cnn^vss. the titles of 
which read, "to facEitate commerciaJ, postal, and military r-nm- 
nmnicntioo." "to promote commerce and cheapen tranaporta- 
tKD of military and navaJ storea." etc. Supporters of bills to 
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refute ofinunen^B were aei.*i]si?d of li&lng the pover to ijdjW 
Aiiil HU|tj)ort jiMiiii'A nud the pujiulArit^ of war measures to cover 
tb« uuuoiifttitiiliouality of Uitu- proiHMala. 

Tt will Havv? Iwea QoUced ihni moiit nf tli^; inHwAy projects 
which Congress coiundered during the wsr were di^t^cte(l tomard 
ctttahlirdiiug hettcr conuatmication between W^uihiDgtoi] md tbc 
East and North. That WasbiD^on was inadccfuately served bj 
the aiiijcl* railway which L-criueclcJ it on tbt eiul was a M>rc 
GciRiplaiDt of eongrcBEtncn and roAidcintB; ocd the war, adding 
uatioual military net^es^ity to private aDDoyatioe, brought this 
<Kiiiip]iji[]1 to a crigiiiH In 1S62, the commitUa of tho S«nato on 
rrads and canala reported that "a more diaagreeabi^, annojlng. 
mid iinKnti,Hfart*iry line r>r nitlmnfl, fur thw l^n^li and impnr- 
tniice of il. In not to Jie found in Itie Uniled Slates. "'* It com- 
monly took from twnlvf; to fourteen hour.> to make thn trip frmu 
New York to Waaliineton. whereas seven to nine hoora ahoiJd 
he I'.nmii^h, Ohnnirrs of cars imd failures to mahe eonncctiorta 
made the trip iinpEtasant and uncertain, and, on «uch ft roote^ 
ftSBUttK-d the f)rof]ortionH of a ziational wronff. At abotit the 
same time a Hnnso coinniitl*'o rcfcrrod to the need for mow 
than one route, capeeially when that one was controlled by *'a 
|>owerful, if not objeetionahle monopoly,"*' Th<i rnl«! w^^rv 
abo hi^h. running from 5 to 8.5 eents per ton mite for ^veni' 
mpnt freight." 

The eomplaint on thi4 seore was long continued, and e^en 
after the Pt^nrisylvania gained ac{*€BS to ^Vaahiut^n in 1867^* 
many hills for eharteiinv I'a'ilways from Washinglon were in- 
troduced," Somp of these wt*re for the establishment of ''mili- 
tary and postal roads." 



"U Rrp., \Sali-nft. nn. Si. 
"If ifiac, Isei-QZ. no, 00, 
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Tl£» WjUt BKNEPlTltO NOBTUERN RAILWAYS 

It U wcU known that tho war etimulatcd aome iuduHtriea* and 
tbia U Irue o( the trauhpcrtaUun iiiduHtry. Unilvroy iukrcflt's 
ill xIm North wore licnefiled by tho war, which mL^aut a e^^^t 
demand tor th« movemeot of troopft aitd t&uppLeK, Jt wim rv- 
mnrk<'d in Coii[{rc»H diiHntf Xhv middle of the war period that 
t!*e railways had proftted eitjeediu^ly by ihw iiOiidition of the 
cuunlry," Th« raimeii^n^iT tjf thp M iMKiJwippi wns interrupted 
4Dd the GOlu{>c^tttiuti af suiiUitriiL ruilHM,vH fil.LipjJt'd, while llm de- 
mntid of th« Kut Tor forid atiiffjt wax Rrc^at, Tho aiit}iraoit« 
rtjiada aifto tnjoyed grtat prosperity. Th& reveme waa ^toierally 
true in the Soutb. 



I 



1^DICaTKDNB«« 00* SoUTHKBIf RAILWAYS 



At the dotfc of the war the |^>vcm1I1«nt found it^t^lf in pofla«e- 
uo» of railway rolling stock and othor property to tho value cf 
mmo f7,SCT,000** wUioh had been taU*;n mider axoeolivo ordora, 
uid th& proper ^vpoftition of ihiw property proved to be a prob- 
Um. The method adopted waa to divide it among the varioua 
•outh^m milwnyK tnkiag thrir hondN fcir pAyiucnt" Tlkesp 
bonds l>ore T.3 per ttnt. intereHt Kvid(^iir»? was later bron^t 
brforr Coutfirm tliHt th^ miuthrrn macU iii^de tli«w piirctiaMfS 
]d(^ under the delusion that full payment of thrir bonds 
would not be e:iactrd, tliat they would be allowed credit for the 
use And damaxe of their property h<:tween the ocEealion of hon- 
tilitiea and the time of nale. and that they would bo pfiid full 
nite^ for Kiivemmfrnt triin»p»rtfttion. 

The eompanien of the Atlantic ntRtes paid th^ir d^bts 

I promptly partly in canh inntallmr^ui^, partly ia mall and miU< 
tary servrces. The southwpiilrm rnflfk. hnwvnr, ami (^Kpr'Mnlly 
ihov nt TrtmrRsrt', nwnLed pnyiiiful, nllei^Iujf that tliey were 
*mi.. iaas-«4. p. isst 

■^fli. arr^ Iff War-. tVnl)-7^. p U^i. 
mtfd pot Id u*4tl on Fiorfbtm rvnrlt TxvOHitir <if tn^ prwulllnjC i1T(r*r«niw In 
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caiTkpelleil ly military order to take property tJity did not vmt 
ui^il ti> i>ay rxnriiiUiit prirxy* fcfr it. They al«o put in olAimfl 
for dfimficca and pa^t Bervioe^, aiid fitially lienought CongnM tu 
abate their dehl*," MctLDwhilc: mih wob brought againat the 
eompanies. The advUability of Ihia liligation vhr very ques- 
tionable. £ven if «U(f(^(»iHfuI there were cJaiina prior to those 
af the ffovommontr whilo irioitibera of Cobitt^w referred to court 
deoieiont oa tavolvin^ ' ^ many inconTcnient and doubtfal qom- 
tjonjc concerning tho nghtfl which eapture veets in tbe United 
States, the obligations of the govcmm^t to owner« of propnrty 
talcrti hnd ij>jej ditritig th4> war, the vnlidity and fr^rce cf bonds 
and agreements executed under alleged inllitary eoereiori, and 
othnr cjurKlioTis of siimilar rbnnirlcr mid grnvity," To prcTent 
tliiA undesirable adjudication ^ind settle iaatter», aji aot waa 
paMied in 1871 AuthoriKinff U\t secretary of war to compromiae 
the matter upon stich terms a^ mi^ht be jnat and equitable, and 
beat ealoulated to protect lh(^. intt^rests of the goremmenl.'' 

Thoti|;h A Dumber of cabc« wore settled under tbia act by 
lowering: inti^reRt rates, exteDding time, ete.."* St by no mbitiit 
remedied the sltimlion. Tho rf'porlsi of tho uecnjtary of war 
for the next two years show an vitrcasing indebtednGsa due le 
failnrr tn mrel idlcn-st paymrtifs, [>iirii>g the iW-nl yrnr rnd- 
iuK June 30. 1872. the accruing interest and expeuaee exceeded 
tbe paymcntH \*y $10,091, In at Icafit one cft»e tbe railway he- 
uame bankrupt and was sold under the first and second mort- 
gagefi^ in whicti case recovery waa found iTupouible. EapeciallT 
aggravating was the refusal of railways to apply eaminira from 
the mail service to tbe payiaent of thuir debta, tbo eeeretary of 
war reporting that this was done "becauao tho prceent ewne« 
refuse to assent to fluch applioation"( I)." Accordingly be roe- 
emmended aq act t<^ enable tbe w^ar department to colleet tbe 
postal earnings of ddinqueut railways direct From tbe post 
office department." 

In lfiT5 an act to extf^d the act of 1871 to provide for the 
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coUMtSon of d«bu from Bouth«m railiivaya was pused,"* Tbe 
tMKlATj of wnr iLiicI tbe attorney g^n^rat were jointly aiithor- 
iMd to s^ttfe clfiiiTifl against certain defanltiof; railway com* 
ictc Th<-y ini^'lil almle Lhe daiins not to Ei.refl<l 25 per o«Dt. 
the valne of tlier projierty, proviiled xt-ttlement was made 
witliio uue y«ar from the [>aNage of ili« act, Meanwhile the 
oompanios were to be prowcnted. Under this act some of the 
worvt Cftiev were apeedily <:onipiMrmard.^'^ 

It will have betn already observed that tbe paosaire of these 
BOM of 1K71 and 1S75 might he regarded as discriminatory and 
BS pattini: a prcDiium on the di^hoDo&ty or povtrty ot' the de- 
faoltioi? roade. Such ccmploint v^as mndc in CongroBS and little 
oppoajtioD was made to a hill reported by the Scciato ocirnmittee 
Ota military affaire'' to authorize the reopening of the settlement 
made wiih the Western and Atlaalic Railway of Georgja and to 
itiaki* :i nrHlprrimit on thp basis adnpffld with the TenneKSee 
riMdit-" For iteveral su<?<'<"*«ivp seKsioris thereafter bills ^ei-e 
iDlrodiiced, the tirt of which wbr to apply thin act to all the 
KiHlebtffd AOuUiern roailn ivhitrh had made payment before the 
act of 167J. No «icb bfll ww poMcd. however, and it woald 
aecm joat to rejiw^ the compromise acts of '71 and "J5 aa necea- 
■aiy adjtt^tmcTit?: cl' had dchtn rafhor than favorcs Krnntod to a 
few roada, though the House committee on judie^ary in n i^ 
port made in 1S78 takes the oppoidte view.*' 



OrnER MlLJTAIiY HELATTOS'e 



The ordinary relatioofi between the govoniinent of the United 
States and tbe railways on the military score may be brieily 
mmtiotsed, Con«td«rable paym^nt^ have been made for Uie 




•jr, /r^ l»T<-re, pp. 4TA. eiO; Oon^. »e«,, IBT4-T&, tndis lo Mil*. U. 

im i«aa 

•«« Jtmr, n««. liTO-TO, no. H. 

tMi i»* t'nl^fl Hnt»M nw»fl H fnr [ruTiBpnriition ttur thf war una fnt Aha\tt 
U BJ)H M F«ll* Ukun ftvflT- a** B. Uit>., iaTl-T:f. no. SOQ< 

■ B JFf*.. isn>r«, tio OOD. OIVM ft gaa4 niuiDO of lh« vubj^f It li ir^ 

fe*4 itdt in* HDitivni roiiit v*n oil In ilia ttn< onttidai eonaitlaa and fto 
Oa MMJ at a«Bi* «*p« ttM "worw" thin ottieir 
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traii>portatioii of troopa oud supplies duritkitf tmitt ^f i>t:iace.*' 
Thcn^ is ooEiHtaiitly lh« iicccstf^ty for nxiviTii; Iroopa and traiu- 
portiQ^ HUppiicn, And p&ymciit i* moJc, with the exceptioa oT 
uortajQ land griiiit roadfi. 

The providc^L in the net of 1^0 icnuitin^ land to the Utftll 
Central railroad is ijrpicat of euoh czeeptioiiB; it providaa that 
the railwiiy ">hall Im a pcwl Twile and a military road, suhjeot 
to ihf- Uhv Iff llie United Sbilesi for ptralal, mlliUry, nnval, ami 
M nihrr guvcruiucDt Hervt(*e, ntu\ riUu Kulgpct to imch r$^la- 
tloDH aji Huii^Tej^ may impo&e. rt^tnctmg the cluirgK« for aui-lt 
government transportation," 

tu an act making appropriationa for the eupport of the arm/ 
pftNw^d in lb'71, Oontfri?»t cnai?t<^d that no part of the moccy ^- 
propriatcd ahould be paid to any company for the tranaportft' 
tion of property or troopa of the United Statu over any road 
whiol], in whoJ« or in part, was oonstru«t«d by the aid of a land 
^riinx ii]hd>.< lA'ith tiK- condition tliat the raiU-ay sthould b« i 
"pnblic highway for the use (*f the govprnm^nl of the irmt«4 
f^hiLt'M I'm* IVoiu tu!1 ur oflii^r tOi^r^e/' or upon any other con- 
dition ffir the itMe of the rr»H(l. Aiuithcr nrt l»nw^ th^ folloW' 
iDjg yehr mahiug ajiprupriatkiiH far defttrleuclea cuiitaincd a 
similar provision."' The former act wna coo*tnicd by the aolid- 
tur |fL-ut?rnl in on upixiiou approved by the attorney gcucnl to 
prohibit payment to any land-grant raU^-ay, indudine some 
wliidi iiad before that received full compQEsatioc," 

In aome caaf^s rsilnays have refused to transport military aup- 
plies and troops. Among thefle were the St. Paul and Pa&ific, 
Hnnnibal and St. Joseph, and Mor^-an'ti Loiuaiana and Tcxai 
Railroad'^ Tbefi« were roads aided hy grants of public land 
and liable, as CiingresK E^laimed, undi^r the ^ijiidilnuia of the 
grant to carry troops and military ^applies free of cbHrp^." In 
the caae of Morgan's Louialana and Texaa railroad il wai 



*^a. ff„ «4 rt9» ol 4'eV af Ve*r. IHTl-TS. 1 : p. SOS; ind JEtf««. ikM»» 

p%\fL 

*"V:t'tTvUa at f^rffe. t**- U^. 

*"»4i*> Vrp. a; HCftl '»J V^'ir. ISTi-TO, p, ^'H. 

*■ lto» Bmo. Dita. 18T4-Tn. no- Vi- Hill fniBrpmtMlan Arartbtnto br Q> 
foartii In 1BTA 

■ But itOf ahnv*, p. nrt r. 
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cUim«d tlifit the road bad never profit^ hy the gr&ut. thai it 
luui been tlucUriKd forfeited in ISIO, and that Mr. Morgnn had 
piihrhRj^^d Ui9 road after t1)« w&r at United 8tatea Marshal's 
m1« free of iti<?UTiibnuicv3(. Thf ro wak much corronpondcncQ over 
the matter in the ronr^e of which the qtiarter-masler ffeneral 
pntjMWMl the U>!t* of Utrna.'"' 

BiJlb have T>eeu iniroduced to aid the buildmg af military, 
comnicrcud. mud jiontal railw&yn (^oiLiiecUiig military pt^ts:"^ 
and act» hare Itc-ch pawed makiniE certain railways military 
roAdi*' During the trouble with Mexico, whJcli oc(-iipicd Ccm- 
CCrcM at iU It*77-7JJ seMicrD, propositions of the fcrmer dcscrip- 
tioD irore numcroua, there baing bills to aathorize the aeoratary 
of wir t<^ oontroiit f^r the onuBtmetion of a railway ma n coaitt 
deffiisa and oommemal and military highway, reduce the cost 
of d^ODSC of thu EOUthveftt<*rly boundary ftt the t.Tait*d Bin\ev 
by ih^ ccTjKl ruction of n railway nnd trlRgrHph, etc." In this 
nmwrlion i1 la not la N? forgotten thut t!ie Pacifle railwayi 
were aided by the govRmnn?rnl on groiuuls which wore partly 
nuljl4iry. 

In tht iurveyiiiK of the Pacific railways interference by the 
ladiaoM made tailitary protection neccaaary, and TnUitary po»ta 
vers n!qiiC8t<jd by the Northmi I'jicitic** 
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Ntlurally ttip xingEc war which oorurred between 1850 and 
1887 is ibe salient feature of an account of the railways in reU- 
tioD t4> puljlie defence between those ^atee. The crowning event 
vaa the paaba^e of an act authorising the president to ecice and 
operate railwriyn whi>n nAcdcd for military purposes, though 
j>ow«r to build new liDe« was ^xprcsaly denied. During tho 
wnr jJcTf-ral reqiicnU and proposals for aid to private roads and 
for tha construction of government roads were mndo, all oC 
which vere r«fnfled >reTertbelefla the debates of the time make 



'im^ p. * 

'tt, /f^ UrtT-ia^ pp. t^rt. ftTO, lOTO; n^ Jr.. ISTT. p. 375, 

Pv A nwUw bt tbo ilttfKtloa i*v P. VUo,, 1«TT-T«, no, 4«, 
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IIQ BULLETIN OP TBK DKIVEBBITT OF WI8CONB1N 

clear the existence of & wave of natioiuiUBin which threatened 
to rapidly break down constitntional barriers against govetn- 
ment regulation. 

During the war the inadequacy of railway facilities at Wash- 
ington became very glaring and led to mnch unfavorable com- 
ment, but no action was taken. 

At the close of the war the southern railways became indebted 
to the government for rolling stock, and for a number of yean 
their inability or unwillingness to pay their debts cauaed fric- 
tion. 

The ordinary military relation between government and rail- 
ways has been one simply of payment for service, complicated 
by provisions for reduced rates on land-grant roads; and pro- 
posals to build military railways have been rejedwl 
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CHAPTER XIV 

TRK FEDRRAL GOVERNMENT AND TAXATION OP 
RAILWAYS^ 

Tlie chief ifistajif!^ in whieh tUe federal gov^rament has taxed 
ntlvuy« iJcturred dunnu the Civil War and was a war meaBore. 
Id that B^ii^iicy, il^iuandiiig great revenue, the railway boriiuefti 
mtt iunus) \a Tor fiscn] purpci^eti, just us iutoiiie Ioxph, j^tnirip 
duties, liceudes upou oecu(>At,ioika, aud other uuMouted tax&» 
were rwwrted to. A* Iieing a biiaiDeai preezniDentl; int<ir-«tat« 
in character, — one which the separate states could only with dif- 
ficulty osacda,— the radways of the nation were well suited for 
federal taxation. 

Tim RsvErnjB Bnii, of 1668 

Accordingly, on July I, 1862, an interna] Tcvenue bill' woa 
paiscd wbtcb loviod a tax upnn tho frroes carnicga from tho pas- 
senger aervice of railwajB aud other trauaporlatioa agencies, 
and upon railway diTJdoDd and int«TVst payments. Section 
eighty eoneerns railways, sleamhoata and ferrie?. It eraoled 
that, nftiT Augnxt I, 1S^2, tlic owners or manngers of auy steam 



■Tbl* fhapr^T 0n Iftintlon turn t\"^t\ tneUt^tA '-r, Hin bnofr or arm In Mem, r<1 

tar tiAiniilr, Imr txeftutr ot lr> vtoM^ ctMuir^kun io i\f- ;«r^'<ii[i»ir <iiii]jf<~i', nnil 
!•«■■# of (hv fit^l itLii tauflm tntlt mntf nmrly imrliir fdnulAlLon tbn-n (indpr 

■"T^ rui'l^tf rriaFll>I« of Eli« ifiLumM irvmint- of Jufy 1, IRd?, Bb< lh> im- 

<«■]*■ upon ■ r*w ir Inrlqdvfl mT™ iifian [imirl"". r''i'r''»™'i*'l hy •iilrtrv t.lr«. 
tovF, »A<1 tuViArfo ; TirvDi«a ufmn 4ii-t-it])arkcn«: iliilk'»» ripori irorufiioiurM or prr-tl^ 
vbt; ii|»n •iinjfin ■■1'>t, '-pfrltiEf^. rifhii. hiiMnnl iJiUlf** tnH plot'': iii>nn 
■MuVlii^rHl ^ttl'. TLAC". 'ii<1 vlit'i-ii: ii[>iin nTirnn'lt, irNtmhiiiiM, nrui r*m' hniirt. 
nVrr^a Innili. Mnktnie mullhif lim*, and lrniJfflnt*i»'.«iiiMiri|i**-" uiwm iTlmmr'. h-if 
«rbB. rAC^rhn wJfti iiiiin>-roiL]i hIaidp Ofjllr*. ilrrwrT^ t^tnarvKot HWori/ of t.rHifU 
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railwaj' or KttiiiTti voxxr) ntiould pay a duty of 3 p^r c^nl, on the- 
gn'Kh umoUQt of all the rei^eipte for the traDaport&tion of paA- 
^eu^'^TN; juiil thut rA.i]«TAy>i ii»t tilling Klr-tm power niu\ fprry 
beats should pay IV2 V^^ ceoL. Monthly tcporta of ^wus earn- 
iugfi from tlie ^HAaeiii^er tservicc w«rc required, tbc ftccroc'iJ 
flTJtJra ti> hr pfiid lit the Bamc time. For the purpose of makiojf 
Asaossment or of asoertainms tlie oomotneftH of r«tuiiie the 
boolEK of the eompoDy won> to bo open to govcromotit iD«pecticin, 
and ^xi^s veva provided for neglect or evasion, And tt« 6«ctioo 
coDtaliiM this signifiGBiit pro^iao: "That aII tnQ\\ peraons, oom< 
p4iiiip><. iiui\ fin'pfirHlioTiH shflH have the right to add t^e dnty or 
tax imjjostfd liepehy to thflir rate* of fare , , , kay limtta* 
tio]iJ« whi<:h rnny ejiint hy Uw or by agr9am«iit wilh any pereoD 
or coi:tpaiiy wlileh may have ]m(L or be li&bk to pay. auch fan 
to the contrari- not^'ith.'^tanclinif . " 

Tl^c pravisioii8 couccnkiDir the taxattOD of railway tnt«rMt 
paym<mLH imd (iividoDdt« arc contained in section ciftlitT-oiie, 
hondnd. ''liailrond Bonds," Any railroad company haviDjt > 
fundod indehiednose payable in one op more years after date, on 
whiirh inl4T9st wah to be paid, should pay 3 par cc^nt^ co sach 
intere*it: and nil raihvHys w?re made nubjeot to a like dnty npon 
all dividends in scrip t>r money, lie uoTiipatiy liein^^ Anth(iri;tni1 
and rerjuircd to dednct an amount ergiial to thia duty from pay- 
ments tc bond and stockholders- R^iporla were to tie madtr tcr 
the com raiasi oner of Internal Revenue as often as every sii 
iQoiithK. find fairly heavy penalty ciausea were added. 

T}lua th'i ^fUifiit featnrr^ of thr act are, a taa on {jroti catn- 
ing^ from passenger servieea. tlie rato being higher for atMD 
than for Etreet rail\vu}-i4; jind a tax on interest and dividend 
payments. The latter part of the measure is dearly part of th# 
income tRi scheme, Tlie proviHo that rates might \te raisi*d Sn 
proportion to the grnw earntngii tax r^gardleRB of existiTig leffj** 
Ifltive or eoFi (rjietual restrictions is signifipaiil as overnilinsf thf 
inaximuni rate provisions of eertaiu states — c. g. New York— 
and ahows that the tax was ]ook(^ upon, not as being leviod 
primarily upon the railways, Imt as beine borne by iravell«r«^ 
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Tin; Debatb on T^xiMa BlUlvtats 



Tlui debfttc on this bill was a long one nod thro\rfi much li^hl 
upon its moaninif ' Aii^r>U|^ tLc Jintt |>oinU contealod was the 
HI* of taiHtitm f4)T Ktn^ut nil^niyfi,* Tlw on^iuRl pi^poniA] w&A 
& 3 p«r cent, rate, th« same as for fiteam roads; but, on molioii 
of Mr, Iforlon (0 ), Ihi* wmt ri'<Iiic>i>d io I'/j per vttnl. in the 
HoOie: and, thoi^Eb tlie Seitate eommittee first favored the 
liigUer rail", tJir U)^\fr whm lltiJtlljr adoptpil, St-imlor F«j>wpiiili?ti 
(Yl^ ejqiilajiivd that io tbe case of street railways and fcrri«i 
Uie t&x cDuld not be added to the faren char^^ed; they oot^d 
ftdd no lew a siiin tlan one (?ciit> while "one tfrntlemnii stated 
- , , tUflt if tlicy added one tent to the fai-e, in order to 
raiM> a lax of $10,000, th^y would tako *i^0,000 from th<j com- 
nwuty.'^ So it was n^t a knowlcdgi^ of tnonopcly price that 
aeCoated ^ongrattnum, tmt thi> fprtihably) nifiUkon notioti that 
raifls would be raised disproporti^inately to the tax. As already 
ci1uN>rviHlt It Wiii till* iiitcTitifJii Ut iiUow rfili** to hi* niispd in pro- 
portion to ihe t)ix rate. thuK nhifliiie the ii]ciderji.-e of the tax 
to cunnuinr-nt of tb«- IranKporlation ^rviiv; mid wli^ri tht iuter- 
wda roin*emcd ohjccted that the lc-B»t possible increase in rates 
of farea meant an advanL-e of mtr Z per cent, they made thmr 

It is mtorcatiDff to riotioe that, aasummi^ the same intention 
as to Ibc iDdidonce of the tax, f|UJt* a different arfcuntont hwod 
npon the impossibility of sliiftitif; a tax on ^rosa income when, 
l^ hSgbwl nnt mriintf arr» hpi'mn rt^cpaved^ would hnve kd to 
Ili« same reftiilt. and would have been the eeonnraieally gound 
tme. for in meU a (Wtr the *trm»t pailwa.vn i^oiild not shift thn 
tax by raiainff rates wtlhout diminishing; their returns, and this 
mold hare defirftt^il tlir ptirpOKi* an^tiiird nsi truly ns would a 
diaproportionntc payment by eonaumei-s, Such an Ar^iun^nt, 
luxwrvfT. eould not h/ive been eflTcctirc with eo huDgry a C<in> 
irrcsB. and to confem to a mrknopoly would have thf^n bet^n even 
Jnorc bold than at present, 

ilr. Conklini: (N. TO objected rtreniiounly to the lower rate 
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in the CM6 of horao railwaya, beUevitifr that they were mor« 
j>ront»1iki thjin Htt^^un rutlways^ — whioh u obviotuly Ixaido Uie 
pL>iDt if tbe tsx was to be sbifted. 

Auother maia question GCDoerned tb« locluBlon of freight 
puminge in tbe tsx This irleH whh rejecM, appurpnlTy on tbe 
gixiund tbiLl ibi* ruilwuya <^oii1il luti TifTori] il, Lhsl it wuutd be 
difficult t^ assess it^ arid that it would iHsi^rimuinU ajfaiast theni 
an lUi?ir compciition ivitb uutaxed water camera. Mr. Blmr 
(Pa.) ar^ed strongly for the "tonDocc t4Uti"" cvciyoae coq- 
AUmed thiii£ra vi-bicb had been transported and no tax woold 
rcftt more gently and e(i(iably upon the pcoplCr while he looked 
with ffroat favor on the travoUing habits of tbe people acd d&- 
ph)n3d any measure vhioh would binder mobiUty. On thi« 
point the words of Mr. Horlon (0.) are interetrtin^ in their 
naii^ite^ **The proviaion of the bill simply charges a perwii 
for travBllin^/' bo wiid. "If be dow titit tnivel He pays rn 
lax; if be travi-ls on busiupjei bt vmi afford to pay tbe Utx; aud 
if bo travels for plcasui-c, of course he will be wiUiiv to pay 
the lax.'' 

The bp^iiming of the importance of the ea«l-bound grain 
traffio appears in this conuoction, for Mr Horton and Mr Kel' 
]ogg (ill.) ijpptJBOd ihv toniiagv tax on the ground that it would 
hinder this traffic. 

In jEdditJod lo the queation of pansen^r iVTentie verms toUl 
rcvemie, the levying oF a rate per paasen^r rather tbnn a peN 
eentaife of pasaei)ger revenue wjls ilehateil- An the bill pa««<I 
thi! House it provided for a duty of 2 mills per paRseu^^r mile. 
wd the 3 per cent- rate was a Senate amendment. The House 
rneasiin? would liave meant a rate of al>oul 6 per eent- on tte 
gross passenger earTiinps end this was well known lo that bodj» 
w> tliat it evidc'nlly fav^fred a higher rate limn did tbe Senate. A 
strong lobby worked upon tbe Senate comnnltcc, ohjccting vwy 
strenuously to the 2 mill tax as being too bigb and impOGsib]# 
of ftsBessmpnt "From the mode in which railroada are oon- 
neeted together, and from their way fares and everything rf 



prtvL^UB lo thtii r^oiD. an Efa« cronnU Otit ttimpvUiirtn nuilc the Ud fill vfon 
xte tri^Bl frelflUr. 
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tlut i]c9H:nptroB, \t would be absolutely imi>o^bli? ti> nnulrr nn 
Kcmiut," WIU& tiouiitor K«sc;Ddi;u'd somewhat ixazy statement at 
the cnsc, and he told a story rclalod by oae fueuUeiuau wlio ap- 
pearnl Tiefore th* uommitti*ci Ut sliow how the rnilwuyfi ifucsscd 
It Um ctnlidic^ upon v^hich a nimiUr state tax wafi based. 

Wh^ti a prupoKJIioD to adopt the 3 per cent, t&x wun up ia 
tlie HouM^, an Him*ndmf*nE. for n rait* i^riidtiatpd Jicr-Drding to the 
earning* aod another for eieniptiii^ b«jikru|jt ruads, were re- 
lated. 

The debate makes it clear that most of the apealcera did not 
resa^ tbift tax an Iviii;; up^ni rmlvt&y property. In thr Uuuse 
Mr. nort<Hi, of tbc committee of woys* nad meam. »aid» "The 
bdU merely makes Ihe railway offieers the affE^uta of tlio ft:ovi>ru- 
mcut lu the eolleeliou of tluA tax,*' und Mr, Ulin (>bj<-<'f,ed i<} 
the proposod 2 mill tax on tho ground that it would bo a lax 
itn tbe railwuyii and not on tbL< travdliug pubUe. Si^uator Shcir- 
IBID fiaid, "Th^y will iidd 3 pi*r epnt. to thp ccwt of a tiekot 
. . Tb»re \a tio iiraetioal difReulty iri the way. Tliiry will 

luit hare to pay it." Thi* pri'vailine tdm prohiilily w^w thnt the 
railwayK could and would aa a eetieral thiii^ bbifl Llie tax: but 
that no ercftt barm would br done if they paid it tbcmsclvca. 

The provision conecniiuic honda and stocbf? was passed by the 
Iloutfc imd aoDCpl^d by tho Seoate, It waa tr^cprewly ri^ao^mi^ 
as a ap^«« of income tux, difforinR from the ineomo tax propor 
in Ihot il stopped the iuoome at the souree and fell upon foreign 
Mtmity holden av wnll nu Giti^renii of ib« lltiitfid Stat«A- It wiua 
tngg^irled id the Bouae that thia latter fAet might ]ead to repu- 
diation. A propraal to exempt roiid» not paying inltroiEt on 
tiiiHr TiondR wha rejeetp<7. 

The tli*liucli[ju rvidcntly mad*' by same Iwtwewn tiie ratlw&y 
curapflUiy and its stock and bcmd holders is notieeable» Mr. 
White rfudO stAtinj; that tins waa not a lax on railways but 
OD the holders of rotlwny Morlcn aud bmdn, Thi« rihowM not 
ctdy a auperficial analysis of the ralatien of a corporation to 
its members but a\u^ n lack of r^eoj^ition of tho cffeel of snoh 
a tax on the pries of railway seeiinties and so upon the flnane-' 
xng of nu1w«yt. AnJ, atmllarly, there seems to have been no 
dftar p^re^ptfon of the pomibility nf h r^iin^ in railway rates 
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cccuioncd by tbe grovs <Mkruing:a tax hcltig bome fti least |>ftrtiy 
by the nkilways bccAUdc of & falling off in traffic. 

Th« provjBu authoruing a ri«« in ratea, ^Utte law« DOtwith 
i;tncding, miggeiBts tho question of sUtM* righu. Some orged 
Uiat thifi was a luarpatiooi of power, that the railway corpora- 
tions w^re crMt«»d by the states and vf«re i^xcluHivHy «r:tbio 
d)eir control. Mr Olln *a!d, "t do not think It by any means 
rlrnr Ihut wln-n n Kl.alp IngiKliiturc Knyn thnt Iho rf*aturt of itn 
owu (^fv^vitiuu MhaLI uvi chm'^ uiiiie Uimu a I't'Etaiu rait* ptr cuUe 
aa fnrc, ('ongrc»« can nnthorijcc it to cbarge a hifli^r ratf/'— 
and it aeeroa that io fic far aa Intrastate t!-af!ic waa concerued 
tlws oljjcction wnB l<^Kftlly aound, In rrhuttal the question of 
iiit«rftat« Torans intrastate commeroo waa praotically avoided 
and tbo p[>wt'r to liu v^k upp^'Ulud toi the ^^wcmmwit of the 
United SfjitEu; hnd tho right to tax it« citix^ns, and it had tin 
right to prescribe the marmeT of taxation and appoint agents 
1o colh'ct it, Thrr<f cttxt he Httle d"ubt. l^iat n proviiiifm which 
80 clearly interfered with a fttate's eontrol of (he operattooc of 
Sta own ■■orpr>rjitinriii within ifa own boimdaricH wvnihl \utvn hten 
passed at no other time than this peiiod of national crtais. 



Tnn Uetenitr Bill ok 1864 



Th« immediate rcturas from the groe* passenger revenue tax 
wvTtt sznali, amounting in 1863 to but $1, 106,000, in round nim- 
hePB, and ihero ua* an increasing neeanoity for uaUonal revenw 
The n*vftnijc act "f 1 flW (a. 1 03) made ©very owner or manager 
cf a railway, inehi^Ing both steam and stn*t railn-aya, or 
clhpr ngenpy of t,r;insi>or1ntmn for hiri-, Mjhji^rt to a ddty iiptffl 
total gross receipts, including both freight and poaamiger eaiB- 
ing*. The rate was reduc<:d io 2Vj per cent. The rato of lai- 
ation on interest and dividend paymenta was raised from 3 to 
5 per oeut. and wah made to apply alio to "all proSta . . < 
carried to tlit^ aceonat of any fund, or used for eonstroolioa" 
The net resnll was to t^reatly inereaee return* from the tax, d» 
amonnt recdved in 3365 being over twice that in the j>r»:4diaf 
year. 



•Etftiiiu* *rt Utrgt. 3S Ccnflt. I Sen,, t. 173, m. 103, 121. 
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In tb« d^bnte over thn bill the irrest ueceftnty for Additional 
wsb dwell uptiii. it iH-iiig mUIhI Uittl ttitire w&a an actual 
ity for triplinir the then exiBting incomo from intenkal 
rttcntit,^ and it waa predicted that the taxation of gross receipta 
from frciffht and pftsscni^^r Honricc would doutile returca. When 
the Cact that tbo notth^fra railvraya bad profited greatly hy tba 
mr ia coopJcd with thi« condition, tbo chief animns of the meae- 
Tiro ia oloar. The abibly and intention of the railways to shift 
tb^ tax app«flTt to have boen rightly judged at the prec'eding 
a«a>ion, for it was argn«d tbat the tax had almost inv&nablj 
bom paid by th«! pHiUu^ngfnt and not by tbe railroad eompnniea. 
Indeed, it was cha.r^ed that the raitwaya !iad taken advantage 
of thr iiituatiozi by rniHiiig nktrA nrnrc* than in proportion to the 
3 per cput. anfhoriied iu ISljif. The tax was extolled oe one 
equalized iHe burden over the whole eommonity, 

Opzbatiok 4»o Repeal op Railway Wab Taxbb 

The tax«a just dist^^a8ed v-^ere ^try effective aa aoaroee cf rev- 
aDua. The reeeiptN wore as follow* ;■ 
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Tl»' marked dfwrcasc in the n^tumfi from tbe tax on groaa 
receipts in tbe y^arfi roHowiog ISGd was dne to an act of Jnly 
13, Ififlfl. wbicb limited Ihe las after August 1 of that year to 
reoeiptd from pafsenger ami mail service^ thua relieving the 
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■ lr*>H-ipr« from itrvMiKl* •nA tr>t*rrtt nfnMn>4^ 
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mUvflfi rnJTii the tnx on groiut rccvipts '^n frpi|rht. Wjtii tbu 
rarwlfflrjituiii Ihf inxipi^ on railways retuaineU wjllioul (^huuge till 
1870. By nu avi vt -luly 14, *il" llir \nlU*r y*'hr, rnlitlM. "Ac net 
to reduire iiitenui] laxeti. aiul Tor olln^r jmrposftt."'* liwy were 

Like most taxes tlieae dutj^a oo railways did not work with 
perfect HmtiottiiiriH nnd rt-roM of mmc xniitnkcA \/f found, Fbr 
uuAonrc, in 1^7(4 a House cominittco reported in favor of the 
repa.vmeut of *:ib,^JtMJ to the (;uuilivrJiLnd Valley Hailroiid fon- 
pany tin tho ffrnund that, hecauw? of the iwnamn? of mUl^fldlng 
blanks, tt^ i^onipaiiy liad l:>eeti l^d to pay taxoa on freight r«- 
wiptx HfltT tlin tut of 1H6S/' AifHJn, ifi 1SS2. thp TToii«f eoai- 
infltee on wayn aiid meanii rei^mni tended for pa^^age a biU to ra* 
lirvp nn> Wnitrm Union Haitrond Company, In Ihiw wiHt Iht^ 
vmlvkny Imd made no iieL i^Hniiii^it Mi^Ji^^t lo laxaluni. yv{ was 
crrancounly wiw^mcd-'' Th^n? in alno evidence of difficulty in 
coUcctiue the tax la the case of certain xcnpt dividends.^* 

Railways Reol"i,ate[) ik Connection with the Taripti 1870 



The art of July 14, TfiTO, afftM't*^ rnilwayK nn n mon^ r>thi!r 
than any given aliove; it brought ucrlAui railwajs into coomec- 
tiuu with (he larifT. 3i*r.tioii lwpnty-nin<T providixl that vmrioiui 
goods, if entered at certain pi>rU and bound for certain other 
ports, might, if properly entered and bonds given, be delirered 
for imm^diat^ trans portati on : that ia. they i^crc to be exam- 
iocd hut not carried to tlie oppraiKor'a oflioo nop the duty to b* 
paid at the port of ontrj. Such goods were to bo doliv«rod ohIt 
to "ommon (-urriers designated by the eecrelary of the treftfOi?. 
which were to giv^ bonds and be liable to the United Stat«a is 
common carriers for the safe delivery of the goods. Trarwpor- 
tatinn wnJi tn bt> in seated c-ars for vessels) under exclnsiviT pon- 
Irgl of I'ljstoiiih i>(1U'i-rF«, and these cars eould not be imloaded 
between points of entry <itid deetination. This last proviiion. 
however, wa« later modified. 
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Such n measure 50tind> biirdcnsomc ic it« restrictioDs, and 
of the trL-anury in his ri^poH for 1870-71 said, "In 
of XhQ caw. (ht* rj^tn^liitiyns nrc BtniiKCDt."^* But ho 
fli^ved xhAt wheu the milwaye had spven bond and the im- 
portiu^,' inLTcliMnU of tUf( InU'rlor citico bnd miido jLrrAiig^Eit<u]lii 
on t>m ik&«i§ of the act do serious difSculty would Arise, 



l*ju. TO Pi'Sfwu me Collection of Illegal StjlTb TAXESi 1869 

Tbe ttttcnljon fif CongrcM waa next ifullcd to the taxAticu of 
railviiy« bj an nltcmpt to do away vrith the Uxca levied by ceis 
tfttn fttatti» \}p<ta tral^c ovi-r their hordcn, that ia, upoa iater- 
»liiip triLffie, Shortly before th« repeal of tbo federal Uu: on 
raitvay earnings, a tUl was inlroduoed in the Senate, the title 
of whioh wan "A bill lo piuiikh tho collecticB of illegiLl tax«9 
on pasMengers/'^^ It provided That it should be unlawful for 
mny rsilwji^ inrorpnmtcd by n vtjitr (n pny tn Ibnf vljiir n Inx 
upon ^^affeeii^er trsiiKporlstron into or oul of the state or acroaa 
it» tcrril4irj', the j»rrnltv to Im n finr of rn>m jil.OOn tn :*ri,COO; 
aa<i any a^ciit of liii- ninU* wtt» made liahlt* to a fine of $2,€00 
for follcctiac ^iich a tax. 

Tlw oci.^ou for thiH bill was as follows; By a law paaaed iu 
1S32 by the (rtatc of Maryland ft Imt of 20 per rent, wm laid 
Ufion the receipts of the Baltimore and Ohio from paasen^r^r 
Iradio between Baltim»r<; and Washinolon. i^ml, to injure r^ 
tatm* it wa« further enacted thai the rate should not be teas 
Hun $2.50 unipJtit authorized by the* utTtU" \pgiitUi\un\ and in no 
<^as» «bOiU?d it be lesR than 25 eents.^* And in 1844 an arnenda- 
(ofy aH in reihicing the fiirt to j)il.rjO pr^widivl (hat 20 per cent 
of the pa>ff*ctijr<'r fjimint;)^ ulioidd be paid iii(o ibe Htate trefisury. 
I B ut Maryland wac not Ihr M>lr nor the VArliniit offender in this 
^Hnnctice; as early as 1330 New Jersey paAed an act prescribing 
^^Mtt of 10 centa per paaHt^nci-r and 15 <<ent4 per ton of freight 
PIHlBft r>ver the Camden and AmboyJ' The railways bore the 
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taie» puliviitly for they were uot onlj in lieu of oUwr fornix of 
taxation but ouure/cd v&IuaIjIc privit<;|fe«, riAiig to a legal umii- 
4>pi>ty \a the <^uo of the Neir Jersey road. 

Id advocating the bill Mr. Mtrrtoa iiuA,) ttrvued that theK 
tax^ vrcrc not t&xcA upon raiiwo^^ but taxc^ upon pasGeangere 
or travel, beoause io the nature o£ tUinpa they were add«d t4 
Ihu prjt-o of |)UMAficiK Moreover it had long ago been deeided, 
in MeCuUoch vs, Maryland, — it is inteivstins to note tbe ttnke 
KtnU' w^ iuvnlved — that the right to tax is the right to deftro?; 
thuH if the litate bad the right to levy a tax ovi passengers H 
httU a rJtfhl Lo pruvcnt travel by making the Ux so high as to be 
piohibitory. 

Mr. FVelingliuywsi (N. J.) took up the deEense of the state of 
New Jersey.'" He doQiod that the tax was one on paBSQDgon, 
It was a tax on buaiuvatt — on the company in revtptct to its pai* 
aongem— and woe in accordance with its ability to pay. To bft 
auro tba cciiauiiLur paid the lax ultiinataly as would be the caae 
no matter irhni fr,rni of tax was adoptod."' Ho took effeotjT« 
ground in ealling attention to the fact that Congress had p:it 
in fori?e a tax oxai?tly similar to that of Maryland. "Thia ac- 
tion of Congress," be aaid. "^will at least make the crime New 
Jersey is gnilty of respec;ta}>le/ ' 

Nil fuilht'r discuiaupn of tbifi matter is found, — except that at 
the neat srasicv a jfiint resoTution of aimilnr Icnor to tlie bill 
waa introducedp'^ i»nd iu 1870 tbe Senate allowed another bill 
to pan over" — nnd it wn,i not for Mrcrol yearn ttiat thcae eMa 
reetrictions were rr-movod. Both the federal tax and UiC fltatc 
tases wcro of doubtful conntitutiona1it>-, the one to tbe exteot 
that it amounted to a regulation of intrastate oomtn^?<roe. the 
other in tliat it reatrictM intemtate commerce. 
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"Wage CtiiTincArEe Taxed ab No-raa 



In \Bf<2 thf* rhilrtddpItU imd RiMulfng yvBs iti poor finsnGial 
ccoditioc. which condition had beeo forenin by an ihhu^ of wage 
certiftcatea made somewhat prcvicnirfy. These w»ge certificates 
nwo ninipfy the promJBsoTy Dot<^9 of (lie compfltiy issiKiI in 
SEDftU deDCmmations to iU employees in lieu of eaah. Under 
tbe Mt of ISTSt which Inid tt tax on tho innid of notcfl for cir- 
aalAtioD, tli««e wfige certificates were used, and the railway 
conpAB7 a«ked to he ruliev^d, A bill wilk introduced to relievo 
th*» (Tf^ditOTft tit the road — it being in banlcniptcy — from pfiying 
tbe lai." Th« rtimmiltve on wayn and meansi whif»h reported 
on the qiiMliori'* thought thai ft was rot (he purpose of Coa- 
gitm to prevent einiioratioiu or individuals from issiimff pn>ini»- 
sory notes and that llic wage certjficntea were act currency, but 
did not ccmmit ilaelf farther. The company aeenm to have beeo 
tfticdt for the bill waa laid on the tabic and no further record 
of tbe natter is found. 



Taxation ok TiANt> GB4!rr« 



^0 la trttting of tbe relation of Congrett to railway taxation 
tbe subject of land ffrauta choald bo icivon mention , It was bold 

I by tJi» aQprftne <^iirt thai teehnir^ally the title lu laittls granted 
by C^miTivm did nnt vest in the railroad companies until for- 

I mally eertified And patented, and that tbe Ktates eould not tax 
tbeae landi so bne as they were public lands aod did not bHon? 
to the railways," Accordingly railway eompaniea found it to 
Ibeir adraDtofre to delay pntentinR aa lone; as possibli? oud thua 
tvmd taxatiotL Hillione of aerea wore hold by them, and «v^n 
ttodo tbe bocit for bond iMU(% wilhont payinif a doUnr of 
taxee.^ It la lictlo wonder that many bills wore introdueed 
wjtb tbe pnrpoee of dodaring «ueb land* imbjeet to state and 
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Inrjil Inxalion Nwdless lo iMy the Paeiflo raUwA^s veiv IV 
irreat olTpHiIi-m in lias iiiallrr. 

The fivil appcurn to have reached a cHcoax about ISBS. the 
Norli«rii Pac^ilit' hi-hx^ a chief offender," It vru stated that 
thjH rririd hi^ld 5(1,000 aiiiuare tuilos subject to a provisioa that no 
patentrt 8huulit i^urr uul:l all IVes arising from £et<^elinD aD<J 
»urv<*y hjid }Kjvr\ }md. But imtil patent* wore ieeuod the land 
was unta3cal>li^. The railway pn^ili'd by the nmution in a twi>- 
ffiUl way: it i*xf*mplpd iiwIT from twxalinn by not paying ili* 
fprN : HTiH dpmnT^ded a high prie« fnr lh« landn as being lax-fre^l 
Tlic NiirtlK'ni Pacillf wim tiitl Ihr nnly offrtidrr A law wu 
Anally enarl'.'d to priivide for the lH?uttiu(i uC ra.ili-uad Laud 
grouts; Huch ln[i<l» wrrv not to be rjinmpt from Bitate or locai 
taxation be^oiwe of any lien of the United Statea for adeeliwr 
burvnyiiig, elL'.^* 

SrMMABY 

An iho pn'Mcnl ehnptPr bnit hopn chiefly ^Kicupied with z war 
tax it niii^hl hnve betu irifliid^tl in the jirr<i'edtng ehapter^ but In- 
AMiLiieft Jis T,hi< HEjbJrf'l (if Inxnlion hnn Mu-h ernnnmir^ din1inetiir-.iw 
it linn beeiueil well tti ilfvote ^eparati? atti^utiuii V* it. ]Vfure<}ver, 
the intemal revenue taxes of the Sixliej^ arc not the only taxa- 
tion matters Ju which the tEovermnent has been related to Tie 
railwayn. 

The cortelusioD to be reaehed. as to the record of faota and 
cveutMH IB that in no tMne hns ii federal tax been avowi<dly levied 
upon railways. The tax upon urons recwptu wm laid with the 
idon (hnt it would l>e F^hified; and. though we know this could 
not well have neeurred in tbp eain* a? rnihi'ay* bavinff a tnfinop- 
o]y, it wiLN ?tlji1(4] to havo bi'en generally done ^faking du£ oL 
Iftwance for Iht operation of ptiiriotixm nnd for t/i-^ increased de- 
marut far trotisptirttttiim on iimny liueH, the dt^ductiou iniffTit be 
njade that niftuy railways were not receiving th« highest net re- 
turns prior tfi the war. Water eompelitioc was of conaiderable 
iuipoTtanee. and most railwayi* were in poor financiAl condition 
fit that time. 
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UAtiEI—A CONGEESSIONAL HISTOkY OF BAlLWAYS ^8^ 

It is obvious that the tax on intereat and dividends waa a part 
of the ineome tax system and it seems proper to regard the whole 
tax simply as a means of raising revenue from the people. Con- 
gress certainly did not eomprehend the complicated action and 
reaction of the tax, nor the extent to which it would lie with the 
railwaj^^ 

In addition, railways were subjected to stringent restrictionH 
in certain cases where they were designated as routes for carry- 
ing dutiable imports, and their notes in the form of wage cer- 
tificates were taxed. There was a strong movement against the 
taxes imposed by certain states^ and an effort was made to sub- 
ject unpatented land grants to state and local taxation. 

The growth of nationalism during the war has been com- 
mented on. and it is in connection with this fact that the at- 
tack on illegal state taxes should be considered. Coming just 
about 1870 on the eve of the beginning of active state and na- 
tional railway regulation^ it indicates the growing restivenesa of 
the nation under the abuses of the old railway regime. And the 
passage of a tax so clearly bearing on intrastate traffic is farther 
evidence of the same tendency. 
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CHAPTER XV, 

CONGftESft AND THE RAILWAY !N THK TERRITORIRS 
AND THK DISTRICT OF COLUMBU, 



In the Confjrff^fjtjal JlUtory of Ifnilu'a^9 in th9 Uniiid Statu 
l4> ItiiO, six diETerent basos of pnvernmerit relation, oomspottd- 
\ng lo a* njany jMiintM of (t<mUt<i{ bctw^^ra Biivonirawil nnd tmrn- 
poitntioD dcvdoproeut, vrere diMingiitslied; and first among 
IhHsrt v^vTb nitiaUint^t\ \\it* closely nllieil pniiifs, g^vemment cno» 
tro] in the Torritorics and in tho District of Columbia. 

BmUTlON IS THK TrRRITORDS. 

Ak ^arly us l^^fi RvideiitH* wim founil of m Icndenfiy nn the 
part of Cougreas to provide for irovernmeot rcfulatiou of rail- 
ways in a krritory of the United State*.' Fron 1850 oo, tor a 
period of some twi^nty yc&rs little regulation based on this pover 
\vu.s (^xr'rled: Ibul v>us il limi.' when tli^ laix^er f^\rc tdt* was 
dominast, Preaidetit Fierce in bis mossoge of December 5, 
1853^ voiced tbe ruling: opiuioa when Ue wrote: *'althoiigb th« 
powor lo eonslni^'t, or aid in tih^ construction of, a road withis 
the limits of a lerritoiy i» r^-i ^n>bar'ra&aed by the question of 
jiirijidiftiim which would Arlvp within the limita of a state, it is 
nevf*rtbi}]pjiA held to be of doiihtfiil power^ and Triora than doubt' 
fill pnijirirty, pveii within the limits of a trrritjiry^ fnr th* gen- 
eral iroveninient t« uiii3ertatLn lo administer the affairs of a r«l- 
road, a c/mal, or other aimilar construction," ' 

This waa undoubtedly the prevailing attitude toward the in- 
terference of Congresa with rntlwaya, even in territories^ duriae 



■AbuTV. Bwf- a; r. r>r \\>.. Evan, nnd Fal Eei. Btrit^. Si SOB: nprlnt. foL L 
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the cttriioT ythr% cf the second lialf of tLc ceQtuO' - it wa« on a 
ttroEi^r basis IhAo Intorfomice within n state; l)ut ita coDStjtu* 
ttooAlitr wtu doubt^tt while ita iiicxpediciicy was certoiiL 

RfKiciui: Wii'H LAND-Gf(AHT Railwath 



I)nriU4E iht ytAr% ju«t referred lo the con^resaioiiAl liintory of 
nilwa)-fl in the tQititories coiui«t8 mainlj of kud-croDt affairs. 
Que iUufflr&tn^ t^pireudF folldwH. Jd 18Mh C'ou^resB tfnii:t«d 
l«Dd to Minnesota for pAilwft>'p with th<i proviso that rone should 
«iiure to compaDiea then «oiidt)tuted €*r orgaDized' It waf 
dkAlgod tlijkt duriitg th<' coimw of tbo bill the wcrdi wore fmud- 
nkatlj altered hy suf^stitunrjfir ' flfld" for ''or" in the proviso 
wi<I Uwt A *'4wmpAn>- nf Wall Strwt land eatchert" utid«r the 
name if ibe ^^^u«w>Ta ard Ni.irthwnsl^m RnilrnEul Hompany 
hnil imititnd hy lSl- rhmi|^ in Umt, t4*uluiic:a]ly, they had t^eea 
oolj "coosUtntcd'' at the time of the grant, not organiMd- A<^ 
GOrdmyly it k^ih reHolvetl tli&l. wUereafi the kw organiEing the 
territory of Minncwta provided that nil hi^r Icffi-'ilrtticiii should 
be au^mitted to CoDirreN for approval and if disapproved h^ 
void, tlic act iocctporatinK tho Miniitwotn uod Ncrthweeteni — 
and the Traoait Company— be declared null and void.' 

DoiTD to t3io tiini^ of th!a action seven railway companies had 
twen inrorporat^d by Minneftota, so that five compnnif^a remained 
intact- Mr Wtv (MLnn.) fheu ofTennl a reHolufion thitt the 
4*luLrtPr( of liipjtn other eonipani^K hi^ nniiulW en the gn>iiiiil that 
oIlirrwiM* itiM^riiiiiiiHliini vuulil renull/ TTl^ iIc«ireJ to Mave the 
land arnnl.— Wicvinic the territory able to act wisely in iU own 
jnt«mi1a and rearettinjr ConitreaiioDal interference in local af- 
faira» — and winhcd a fresh start. The entire pront was finally 
r« pealed.* 
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TUVhUSrXlt OF TTtB UKITBRSnT Or WIIOCOXSIX 

CoxaiiEfie PoRBiCia Tb:biutokie& to iNcoRf^^sAix Rah-vtat 
C%>in'AKiE5: 1867 

The first importiuit aotjon takon by Congruw conocrning roil- 
WRVH in th« lerritrtrieg came in 1867, when they were forbidden 
to iocorponite railway eumpauio^ T*ie aaX waj* ainendatoo' to 
ui Act to pn)vlcl« A t«nip(»rAiy government for MDntana parsed 
in 1 8S4. Sei'tk<ri oue etiht^lvd thut» aftor itw pamap*. iht' li^dfin- 
Ifitive fissemhlipx «f rhi* turn'nd tPtritorifis nf tht* l'niT,ffid Slnlc* 
should not ^rfiiil private dmrtv^m ur aptii-Jnl privt)t^e»: but they 
mij^lil^ by ({cRprAl im<<irp<ji-jiti»n HctJt* p<^niiit pcnwnK to muHwiutc 
tli«iiifiti]ves toceilier as bodies corporate for mi&in^, mauufaf-t- 
unn^, iitici ''othrr iaduHtrin) purnui1«-"' 

HaiJway transportation cloarly toiKht bare been iDclod^ as 
An imlufltrjul purr^iiit, )mt rt wmt not ao (•onstruod and for five 
years aft^r 18'»7 Oonpressmen wore acoiist«rtned to preface argu- 
mcTiis; fnr billB iitoorporatin^ rnilwayhs in the t^rritoties hy p*^ 
marking that tliew jmlitioal units could om ini-orporate rail- 
vays. 



TEBUTAmEB ADTHORIJCED TO iNCOaPOR.iTR HaILWATS V? ORlf- 

BiL\i, Laws; 1S72 

Thp riffht tn inoiorporAte r^HiTays heing drniod tho t9rrijori«M 
and oonr^enlral^d In Con^ress^ the evili and difflcuUiefl of special 
le^ivljttinH >4(Min lipcnmr n|j|iarent. Ta 1672 u hill was up bi Ihr 
Sennff' wliidi pixipoxed U) nnnul a i^neral law pa8M<d by tlte 
ti^rrit^ry of DnkotJt nutlicirizlng auliS[Trjptii>nj4 by rmuntirfi anil 
townahipH to railway compank^i. but excf^ptint: from its ban aoy- 
thin^ dr>ne townrd'i nulhoriKin^ And conHtruirtinj? the Dakota 
8ontliem railroad, running from Sioux City. la., to Yankton.' 

The <*omniitt(!e '^n t<?rritoneH» whit-li roportod tho hill, up 
proved the particular railwsy oonccmed. but favored thci nnlli- 
iioation f>f the territory's general law. Th» f<>ar had aH*en that 
the tefritf*ry had gone hcyond it? powfrr in pnHEing thg gfiaara! 
law and aUuxviu^ Kuh^Tiptions and bond Issues, so that it had 
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HAXET^A COMOItB8S10»Al. BlfiTOaV OT RAILWAYS l]j7 

It to rcAlizc Dpon tbiMc <<rcdito, imd the work vofl 

'flii^ vai the utuation in many other ctw^. Confcrow had 
pta»ed BO iLmhijfiuiijiilT- word«d ik':i on the mbjoct, andf though it 
waa ^Mierally held t»> prohibit territorial aets of iayorporulioc, 
Mfch «^U u'ort* pu)9UH] und f^iifnitrm r<>xiiU4'<1r M^ir^ovor Con- 
tl^TVfift wa* ll'vxW with billH fiir incM>rjuiralTri^ raihvays in !li^ ter- 
rittinvti. U wiw s^t.-thTtl in llir Si^iiftl*' fW, Ihi^rK vtv.re Whnp.n or 
Iwfjiiy special hi Us of iucorporatiorj pi<ndin|jr. and on* buudred 
imd ci«ht>- w^rf^ introduced in thr Uoubc dtirinir the session, ac- 
«ordme to the statement of Mr. ijtcvtart- It is little wonder 
that #qiial)b]infc vtam oomp]aini*d of, and that a lobbr ot from 
tifty to one hundred men prc^oid thoeo numerotts schemes.' 

In Um same yiiar, IS72, bills woro introduced in both hom;GB 
far % Bcn^rfl) law of incorporation for railways in the torn- 
tori^a,'* and i1 was suoh a ocnditkin that led to the pa^a^e of 
an A^ amendalory U* thtr uft nf Muroh 2, ^M~^ ai thin xriuion. 
It |irovidf-r1 that sei'iitjn one of the earlier m^t. so far a^ It r»* 
Ulnl t<i iii('ori>rimIi*m» rmdrd Tor t.hi> pjirjHiM- cif mining, con- 
^rurlitiii arjd u|>eratioi) of railroads, and for all nifhtful and 
comtitutiotiitl 3iuhj^cti« of Icf^inlation under the funeral incor- 
poration laws of any territory, should be ccmptnicd as atithoriA- 
inK the kfrimlatirc aaacmbliea of territories by general inoorpora- 
tioD acts to permit por»ons to &¥«ociate toother for th&se par- 



B»K7[^TiON AND lNcalll^>nATION OP ItAiLWAVS IN Ter- 

lOTOBlEB PnorOfiED: 1875 



^^ The panaffc of this act ^xprcwly authnriinne the territories to 
^incorf orate railway companiea by ireneral law did not bnngr en- 
^Kirc satisfaction. There wi^rc (complaints of casee in which 
^^■Duntica had ifone bankrupt through ti^rritorial lo^atation, Mr, 
^^onn Cft'yo.) made the stalcmtrnt in 1S73 tbnt the Tnws of tbe 
r territories wvre eneb tl^at no one would risk inoorporating nn* 

-fw., a. -iiai. 
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der tbem.^* Some Congrmniep, too^ did rtoi know of the exist- 
ence of tlic fict of 187S ftnthoriinng terriloriAl iocorporatioc^ 
There eontlnucd to be tiamerouE bills brought ap u Con^reas for 
federal incorpurataon, it being stated in Jmvaajt 1S7&, that 
there were some twelve bille of this ct&titre before the Senate. 

Of tlii^kw the fi>lli>wing mny be tAken tut on illUNtratioiL Id 
1973 the House debatKl aud passed a bill to ineorpOTftte and 
grimt A right of way to the Wyomm^ and Montana Railroad 
Company *• It was objeeted that the United States would be 
eialjarrfu^ed In mHua^iug a uorporatioo in Wyumitig trhen llmt 
territory should become a state, tljat the corporation would 
masfner the state, aii<l that CDUgres^ was growing too lax in in* 
corporating lailiiaya. 

Mt. ilcar (MamJ chjtrged Con|;re53 with ^rooH remiwDcss id 
ita dtity, "The ordinary eafc^orda which ovcry etBt<i puts toto 
ita ftcts of incorporatioD . . . hav« been wholly otoitted, or 
Dearly w. in many cf the acte of incorporation passed ber^. 
They arc brought before us crude, hastily drawn, tncoinplete. 
and paaaed with little debate." The bill under dUmiaaiott did 
not re^inire any one in the enterprise to pay a dollar of hU own 
mciney; it did iK^t provide fi^r payment of stock in cath; tt 
placed no restriction on the francbiKe. 

Aai ptusted by the Houew the hill contained pnyvisloiia that U 
shoulil Iw subject to ropefll ^y Congress and Oie foturc vtatea of 
^yfyning auil MoiilHua. Thift waa ^ood. hnt the proviaiOD ooa- 
ceminn capitaliT^ntion wfi5 very bad. Th* capital «toc1c of tht 
company was to conaiBt of 100.000 sharee of a par value of 810O 
cach^ and, OEf Moon aa only 5,000 dmres were m good faith svly 
ecrilicd for atid ^\0 a share ai^tuolly paid in, the stoohholden 
might moot and trnnnact business. 

There vitM alao the eomnaon provision that when the ro4ul Taii 
through a cafon or mountain pasE it was not to prevent other 
roads from using the same. 

In lfl74. Senate bill number S7S w^ introdnead," and finally. 



^rU4., fp. 11M, 19^0- Xa Action upon LI b> tb* Svoat* li IkHmil- 
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after maeii rf«l>ftt<». an nmpndmom was pofecd in 1876.'* At the 
«ats>^t the biD propo«*d a geQeral prox-iaion for the inoorporatioQ 
vkd regulatioit of ruilwny compAnivA in the t«rntorteB of tbe 
t'nitfd Stntee. and (nraiieiiig right of way. It waa eolcaUttd to 
MVB Cougtvaa a lar^e nmomit of vpedal and locfti leg^fllfltiou. 
DuriDK the coiir^ of the bill in the House Mr. Holmau (Ind.) 
iDtri>duce<t an Au^mtlmeiit giving fuUirr Mtiitcft tht^ right to fix 
ntca and prevcQt diHcrimluatioii. U wan ohji-uled that OongreaB 
eould not d^ktratc thr- j>owfr to r^^gnlate commereej to wbicb ob- 
jectioD & rcrply ^'aa made tliat caT!>e nntur;tl]y to men who had 
■0 recently cxpcrifcccd the Civil "War: there ^vouId he no d^leya- 
tioo of ksialalive lunution, hut, simply, ToDin'eM would lay 
dova oonditionB for railways, Mr. GarHold roearded the eitTifl- 
tion an qiiit'f nnalfiKou't to thi? inipa%il)ort of conditions upon the 
•OQtbern ftal^s wheu they returned to the Uuion, 

It WM even ariniod afrainst th(? amendment that it was objec- 
tionablff in that it acetned to eonfer thf]He powera upon the states. 
wbsfvw the stutev have a perfect right to control their cwn af- 
ftira. Ccngresi ooqM uettber confer it nor r^more it. Sneh 
r oao n n ing iihowit ronsjd^rahle delica^ry iin the snhject of a.atafe'B 
ngbis Sn uuutrol tif its i?(>rnmerc«/' 

After convideniblc itif^riiK^Jon, tlirn, Mr. Hohunji'E amendment 
vraa rejected by & vote of 84 to 66. 

An aracTutmcnt proposed by Mr. Hour wtw adopted. It was 
to the effect that all richta of way trrantod under the bill ahonld 
be Fubjcct to the authority of any tttate thereafter formed and 
throtUfb whieh the railway RhouM pass, &h if th^ land oecupiod 
by it bad been originally granted by the atate. 



'Tbl> cbjcvbon 'wn^ ttvtp it repmoitttttv from Itlln4t"» vrhrt-Ti ftqta wnt 
Ift Uc (^fcn ot tli4 OnnKvr mcriDrvt. It v«v not till ISSe that If vu 
ik»t Ulc ttTvnl MkIcii tUd not b«T« cimlrol fvtyr nil '^nmnvtij'* aHq- 
■rtthhi iti*4r tnrA«tK oron irtu*ii <hliip*d l^^j-nrfl Ittmm. In (hit forr^tv- 
U«i lite ««n1a of E>. C OlanJ tn "U*tvv<pa\li!<w inil lt« P^d^lB." piibtli»'ife \t 
DutMtpttn. %^^ iM fn*»r«tlnff- 11^ wroto - -Thfl fi^rcr to prmM fhnrtvn 
mmol Htt In th« utatM, «r<1 liirrlForU: RoHrnmfntii. anil flf th# uoa tlm* 
vtM ^ *h* wnrrAl Envrrm^nL tor tti* p^niifln tttJil r^A tnnr'iPi^ |H>WJ*r milK 
MM tn flf>« or fli* M*fc*f Tb» iiMum[*Mon hy Ccn^PM tft ^r«|» prliriir»' «^ 
pontlMt* la ■ Ntkl itn^ fcl oar t^rf^m <if vn'rvivmrmt, ^IcflinHTElTe of SlJttA 
rliMi, nfl ft vinlAn Tli^liiTlcn of tFi* nnalTtirMnn.^' ip. ua.] TbUn JHOWmr. 
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The HoiiHe alno empou-^reLl the territorial legbdature to rc|ra- 
lute tiw mannrr in whirh tLu new raJIiva^> «.Ii()li]4.I €n»rci»e the 
right of cmiaeiit domain. 

Tlio Scnat<' <ii() not voncui in these AiscndmoDtA And a 
cncc was iicocaaflry. When the bill finally emeiK*'*! ^^^^ ^ 
giving vtntcH the n^ht to Hx rates And Kcn^ral QUthonty 
th<^ rt^ada Imd bctru etriokcu out, and. though Mr. HolniAo and 
3Ir. Wilson fla.) dtfhinvl this nti nUompt !-> fK^rpotrfltf* a fr»ai 
upon the tlonse and upon the nation and ^reat excitemoni pre- 
vaiili*d, ihe rt*pi>ri uf tins eommlttt^e of t^onfcroned wiu aercpiwi. 
As flnnlly f jLKHed Ihiw measure wbm entitled "An act (n'&ntin^ to 
niilnmtlf* Die right of way Uiroujjh the public; lands of the ITnited 
Slfltes," [>rfividiTig gpiieml nght of way k-ifi slat ion. but prac- 
lii^lly aJiDrn of rit|;ulalorj intents* 



j NDIAN TKBUlTOaT ; CONORESS RdC1U1*«TS8 



When r&ilwa}' dovolopmont ha^nn in tho southwest Congren 
na« called upon to regiilate it£ advanooa npon iDdi&D laadt. lur 
dian Ternlory nmtttitiiiod il barrier, and an latft U 1S83 hat oo* 
road crosBBd H from north to sonth. By treaties made in 1S66 
Ihr Mi>v<'riil rrilK'A pruviilfd frjr right of wity In rnWwny nym- 
puiiien to he tneoi'i hi rated thereafter; but dispute arose a^ to hov 
miiny liuw were meant, am to whcithirr the ITnitrd Stntp« ha^ 
the right of eminent donihin* and there was muoh coiupTaint lh*l 
the luclians were flbii^eii'" The view- Ilmt the ipnemmcut had 
the ritrht of eminent domain finally prevailed; bat it became 
curtomary tt> iutwrt in lundprant iiclw provisiou* n'quinnu Ihf 
conspnt of the Indians with the approval of the preeident. 

In 1886 an aet was passed whieh authorized a railway com- 
paoy to oonstruot and opppate throug-b Jndijin Tf^rritory." A 
hundred-foot right of way. with laud for stHtions, eto.n ws" 
granted, but thif mont intrretitiug feature of ilm art wiue that r<m- 
ceming' rates. The eompany was prohibited from ehar^f 



'tttlatvU* Qt Lar^t. 1«: 4H2- 

"«** »*p. of Vnmm.. l^T^-'iS. hftr no. 1B7S, p Sttft, fat fall tPtlUiMt 
aijio Conff. Jfr^. 13S0-81, |>p 141B, IWk^, 73TT, 7407; If Kff . 1883-SI do. Vti 
B. S^., 1SS1-SV. no. H^J 
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luglier vAl&i than were authorized by the KUt« of ArkauKau, pro* 
vklcd pmm/agur rntt^s did not exceed three cents per mile Fur- 
tbernH>re» Omgri^w* i-eaervi-d the rigbt lo rK^ulat^ fre.iglil ami 
pftBcogcr rattti until a stute i^vemment should be lonned, vbm 
this ritrlit VT<L0 to piua to it," 

Pragrem toward an interstate commerce Uvr is iitdicAtcd hy the 
express rfscrvatioQ of the right of t'oDgress '*to &c and roeul&te 
at All timt* the ccifit of i;ucb trnuflportotioD by naid railroad or 
•aid ooinpany wbenever saab transportfltioD ehall extend from 
one «iiit<; into anctltor/* 



BiLUs TO Pnx'^ENT LoxxiNo OP Pusuc Cbedh to Railways or 




Upnliori lias \n*tm maili? tibovt* i^f enta^Jt in whinb local units 
the territories lent tbeir credit tc i^ailw&y compAniea, and 
HCQA coEDptaint vi loaa reaiilt^d. Icideed, tlie ^lent luas'* of 
counties und towns tbroujch lubncriptions to railwnj sccunti^^ is 
notorious. Thooi^h no K>ciftlation to remedy tbia ovil was car- 
ried tb^J^J(fh, it Fliould be oUwrvcd that rwiverul bdls ti>r that 
purpose yv^re introduced at various seasionsH Id 1873 a bill to 
probibSt l^rritoricH fnim loftuiofe' tbdr erudit to railway oom» 
paiiMa vras brought up in th^ Senate;" in ]ST4 there were biJU 
to prohibit t«rnttjrSa1 l«gi>datuiTK from fiulboriEiag towns^ cities 
ssd roiinliex it* irii'iir indpbt.rdnfjui to ntiWay r^ompnnieH; in 
1878 llw Houjff rtrfrrrivd a Jiill in forbid twrntori™, aiid niLieti, 
cooades, and tovms therein to incur indcbtcdttcss in aid of riul- 
Vfty Gomp&oies or otber private coriiorationa to its committee on 
tcmtorioa,*' 

That Ibere was abundant Deed for some each measure and that 
it wm* ekinrJy rccognixi-'d by many ptmgrcRsmon, apfjcar in a da- 
b4t*« which i>ecarred in J875. The Senate was eonsidering a bill 
In grant a riglit of way to tbo Seattle and Walla-Walla Rail- 
road and TrHUfipnrtnlion ConipHny,"^ whioli the committee on 



B> and r<i;iiUtv tbo CMt qI trftnif»ffrtftt!on," 



*n# iTora* wfcfl: "lo 

■ |«Wt«dll|1(i7< ir l4Ailt 

■*o<M^. cu>^f, irrtsix p- i3oa, 

*Jf- Jr- ISTT-TS. p. jas. 
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SDLLGTIN OP TUB tNIVEBfllTY OF 



tiMTitoripB propoK^ to ftin«nd 1^ sutboHitBg the offleiftls ot c«r- 
iAiu ickwu-s and ei:iimdM lo tftaoft bonda li> «id the company. It 
wiw tirgf^l jiKniitfit r.ln^ projKHinl tlint milwa^a hnd bwn pash«<i 
beyoiii) iLp rt-<|iiii'emt'uu of lln* coiuiliy ntid ih'wIihI an xLiitiuliu, 
private rapit^t would build whco nc^cd. 

It WAS vtrr poniicioTU to aUuw communitJeK to mcrlini^ their 
property m Q<lvtincr of peculation. Wliwicvcr tried* it had bocn 
p;ffrpllcd Iftter. Throughout tbo majority of the wwteni nMm 
thu Kyritr^tn biid b^^t^Ei trii^d for the poJtt fiftcco or t^'ctity yctt]% 
iind itinc-lcDths of the incorporations which had ux^nrred iAdellt' 
*dnGWft were* t'illt-r in flefaiUl of pu>Tm»ct or tbo interest or utre 
attomptin^ to repudiate hoth intore^t and prifioipal. And a 
aenatiir from PLiniMylvHiiia rycHtd that «tat*-*K gloomy expcri- 
SDce. Aifain^t Mich arfumpntK fix the»ie llie plf^as that the voters 
of the territor.v hml lh« nKht to lau ihttmselvwi aa Uiey plKaMd, 
and thnt there wa^ dire need for transportatioti dcvclopmentii 
wen vain and the bill came to nothiD^. 

But onJj iQ this noffotiTC vay wax action taken. 

RKari.AriQK in thb Bibthict or Ooi.itmhia 

The authority (*xi*rci!*t?d hy Cftrjfress over railmiji in th* t*^ 
ritoricM and in fhc District of Columbia hoa been similar, and, 
indeed, iKitiroeti the years 1871 and 1876 ft territonal fonn of 
(Tovomment was in force in the IJitlrict, In tho lattcrr, how- 
ever, tlionr was not fiv^n the sliadow of autonomy— no l9^Blatm 
saeembly nor representntive. Congross was and w ihn diroct and 
fiolo nulhoriiy. Thore has not been tlin settlement of a rui 
wildprneRs aided by gifts of land *»f prfiportioonte vaNtncw as 
waa th«3 vnite with tht^ terriloHeif; but for a lon^ time the ivl* 
ways ftiilpring ths diHtnct were so few, their wrvi(*** no poor, 
anti tht; d*?vt?Iopnient so alow ihat oionditiona were truly tcni- 
t^aL This condition prevailed yf^arn after applioatioa made 
by railways for the right to extend into the District of ColaJB' 
bia. Btimulfttrd by such a Rtat,<: oV affairs, and roinoua monopoly 
wa« early eharpcd aitainst the einirlc railway which icrred it." 



■■ftta Mni. 0/ U. Of IF.t Bryvn. 'iirl Tbl. ArA «rr^M, a> 205; r«prluL toIh I, p' ^^- 
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lUTllOKEZINQ ExTEffSTOJfft IWTO THE PiSTBICT OF COLtTBfBlA 



Atji(>ii|»' tiiF t-Ai'Utnl billn Tur i\w niithiiri;uilian of k rnilwny i^- 
jDto tbe District cif Cohuiiblu m^s Itiftt voui^enjiug the 

]Bi>4.'^ This c-JttcQsioD wha to ^ the Dcetl for conummication 
nilb the Soutli wUich vvm ni llmt liirio t'stmndy uiiMUinriictury. 
TJm* rHilwav wa* to run Tin Ucorjitlown ac^ross tbo Potomac at 
llie bead of navi^alioa, to AI«xaiidria, where it would connoGt 
%ith cauihom ^st«mA, Tliv hill mt£i1y ]ijw3Wid the Senate. Tho 
IToase atn^ded It go as to autlicriz^r the Balt)mcr« and Ohio to 
tiuild n 1>rani<li thmtii^h WiLNliinffton 1o the rivrr with tlio idaa 
of runnJRff ferrivH to Ali^KaiidnA. and, although the Senate non- 
riKirurmI nn Iht' ifriniml nf rHmprtiliim iitid fi'Kr thiil thr frrry 
liDe ^vidtl in wme way becoiue a bridpef !), Uiia proviaiou waa 
uicliid«d, 

Tbe bill contained safesuarda for tho intereata of Waahinston 
iu ita atreofa. 

Other inatancoa ia wht^^h CootrcflB vraa eallod npon to iLQthor- 
itt ttie entrftnce of railwAj-a into the DIatriel of Columbia might 
h* given, u follou^ In 1800 the Alpxandw uid namp^hire 
Rativrayr a Virginia corporation, wat< given the pri\il?^@ oC 
emming the Potomac and pvlabliiUiTng a depot at ticciri^rtown,** 
The Baltimore and Potonigi.- Railway was. iti 18^7. empowered to 
cxirmi n h(ti"r«! hrntn-h mln ihi^ distrirl." It wa« with thr? pn»- 
Mgt of IbtH atii that the Baltimore and Ohio Railroad Company's 
iDOQopoTy iti thi; District i>f Co!um}>ia was Vroken and the Penn* 
lylYania fraioed aoc^w to Wftshinirton. For some lime the latter 
railway w>mpany had Irit'd to get into the district, nud it bad 
rtriven iti ^ain to ftecurr* a obflrter from Morybod for thnt pur- 
po««. It waa ISnally dist»ovL>rr:"d Ibflt tut old eharter lay dormant 
io tho haodfi of the people of the southern ooiinti<>(; a? Marylnnd, 
and ibe FennflylTOnla inlereHts bought it."' This charter con- 
Tfjod the riirht to build braoi^h linea and aeeordmgly the <?oni- 




r«v. CMtr, I»fL3-ai. pp. IfiOT. 21*4. 
r**^. ntfthr. IfiSil fl^H Pp. Hi. HOTh 
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pBDy at once bcsouffbt CoiurrcM for cntrAjiec; to the District of 
Columbia aud WaflLungton. C<uiMr!Urie this ^[ai^l&nd corpom- 
tion more will be naid in tbiA chapter in another connection. 

But not all appliimiits were >tuoo«BsfuL Thus liie bm to au- 
thorixif tiw Sotith«m Mjiryliinct K«ilroitd Compviy to enter tt« 
District of Columbia for th^ purpose of forming a ooonectiaD 
y/'iih till* BttllinjorR hm\ I'uMtoah fiiilwl iit iJje 1873-77 aovion of 
CoDgrcsM." Thie measure was t>roii|(Iit up at foMowine seiuoBA 
in \niii- An axnpmlnieiil iv tbfl bill in Ififll providing Uml tl)« 
railway mleibt cbfirjff-^ S ceuts per tou per mile for fieighl wa£ 
stricken out, and nmi^<lm«utH protecting public property from 
cticroaohmcnt were ndoplcdi" but. though tbc bill passed the 
HcuBt, it faik'd t'i beeomi- a kw. Finally, iu lSS2j tUe Souttiem 
Murj'liind ffnincd tbo privilcRO,*" 

IXCOBPOEJlTloy 

Naturally, too, the paaitlfli:! of Congreaa in the Diatriet 
Coliimhia leil to applirratJonw for chiirtijm of inrorporntion by 
railwaya. In 1^77, for inataiice, the Hou^e paaaed a bill incor- 
porating the Wftsbingtou City and Atlantic Ooont Railway Com- 
pany. Though thifa bill failed to poa^ tbc Senate it is of some 
iut^rrest hb an index of what mii;iU paas the Hoiiac. The rail- 
way waB to run from near Unioiitown, on the eoetom branch of 
the Potomac, to a poiut on i:heftaptial(e Bay in Anne Arundftl 
oouiity, Maryland. The capitalization authorized vas twenty- 
tivo thou)ian<l xhiiivji; of ftitxk of a par value of $50 eaeU, and 
a«ven per cent bonds to the araoiUJt of KOOiOOO, U U inter- 
e«th)g Uj notM ihut the bill ocntained a. Ion g- and -[Jiorl- haul 
clause, the first, it is believed, to be incorporated in a bill a»] 
paas one houwe of G^ngreFK. 

Tho bill was amended to read. — "'tbc company shall not 
ch^ge for transporting persons or merohandiac more for a lua 
than for a greater distance, nor discriminafc affainrt shippers 
from the same point on their line to any other on their line or 



"f*W, JAS041. p, IflTO. 
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point! on otbar lines of r&ilrcn^,'*** The SeD&te r^f^rred 
thr l^ll U) itt eovUBittee on the District of Colnmbia and there 
the matter ended. 

IrL npilr (ff tbiH mul olLer ItilU luTroJuced from time fn tune 
C«ii^:re0M iucrjrporftti^d no steam railnay in the District of Co- 
IrnubJa tlown to ISdT.*' Street railway croiiipauiea fuid vnrioiu 
oUier Mcietiea and iinJustries were cbart«red -, but sUam railway 
were conducted by thti (.'reations of □eiglLburing states. 

Just at the close of our period, however, io January. 1S89, 
Congrcn pottccL un ai!t incurpDrfitm^ the ^'uslangton iLiid West- 
em MarylAiid Railroad Company, ThiK being after the passa^ 
of tbe law reflating: intcr-Gtat^ eommeree, its proviaiona are in 
■Doae rMpec1« tnorp cfimpj'^betisivp rhan tliose of earlier reguls- 
toary measures. The oorporaiion ubb to have the right to cel- 
Icet IN toll und Inin^iportAtici] ehar^ji 6 eentA ikt tun per mile 
for fn'i^ht Jiiid ^ ci-nU pt-r i»ih' fin' jiaJtsL-ui-Hn*; but, re^an]lt!ss 
of diMjiiii*^'. n miiiLiria <*T 1^^ ei'ul?; pfr pnjviiMiifer and 23 eetita 
for &uy slupmeut of lrei£:1jl were autliorized. No bonds could 
t>c issued until bnjf the sdoek had bcMrp paid up and lEtoc^kbcldcrv 
vcre made individaolly Liable for the full ajuount of atocb Eub- 
^lehbed until Ihear Bubaoriptioim wore paid m full,'* 

^V Ai>othrr aspect of Congresaional railway control in the Dia- 
triet of Columbia irrew out of the neecHSJty for protecting the 
street* and pnrlw *.f Wfishin^cm froiu the flvidit>- of railway 
eompaDiOL Especially interi>atinj; and importaDt i» the debate 
over • bill to anthorizc the Ualtimorr anH Ohio to extend tho 
WasliiDgton brarreh of its read to the PoK-mao river, and aorosa 
tbat TivttF l"j>- way of the Long Bridge, for the purpose of eon- 
meeting with the Viryinia railroad.'' In addition to earefiUly 



s&joN IN WAfiHivoi^N City : Sbnatk Voths a UKCtiTLATiOtf 
ov Istkb-Statk Commcrhtk; 



^B "la liA^ 



la liAT <ba Wblilnctinj CnuDtr ETone &, R. wat taotirpcntt^, and In 
Ilk* COlionnliffl RallfThitri m nf pUirl^ of Cftluroblii. 

ftrd b«twt«a tbv CTntnfi^tMt tad Ohio Ctnii ukI i1i« rocamao. ciotvinc 
Dattn^ "no r*»f tt* main IMrljft. 
S,ibA :v7T; Crmo <nartf. ihiiimii, rp. lit. ill. 
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1^ BITLUITIX OF THK UMTKItfllTT OF Vri«CO0<5IX 

VpeoiCyiug liw roQt(> for t1t<^ proposed brnndir tlio biU provided 
for 1 ttaiiimun freight race of 2E> e^nu per ton and a p&tteo^er 
faro of tlio KAmv ami>uDt. Tfiii dlttance was about four mitw. 
Tbere was miioh diaouseion coneerninp & heetion on t&iation: bat 
the uiosl inlrrciUiig puH hiuii^ nnHiiui lui lunrtidmrnt prcrpaslDg 
that all prcvJKion§ of t]i« not slioiild 1m iDoperntive milen ths 
rond j>n>nta(l pnmriJt^r farrn And c?hiH-ked liB^'igogr through 
with all railwsor« lemunatinc at Washin^oa, Alexacdiia, ot 
Baltimorep 

Mr, K^^onody (Md.), who rcprcflcutcd the railwoy'a iiit^r«9ti» 
y/m on his feet at unco with the worda: "J hoi^ tlint umcndificnt 
will not bo adopted. 1 do not rooU^ see what the irreat Senate 
of the United States has got to do with checldug baggage on 
roada in other etatee." 

Mr, Kennedy was haeked by the aenatore from the South find 
flump ni' Ukp mind, Mr, Don^biSM (Til.) npp<isivl thr Hmcndmnnt 
BA beiu^ too farr^aehtng. Mr. Green (Mo ) wa£ nffaiDBt It: "It 
w true, wr hnvc a right to imposi* trnns atid rouditions within 
ibis district : but to Impose terms and conditions on a buainesB a 
thoTiwiniJ miles off, or anywhere licyond the jurisdiction of the 
ycdcra! Oovemmcnt (1), is certainly wrong," Mr, Yoloc 
(Kla.) expressed the idea of many others w hoc he said, "1 think 
all ihcMt mftUcra may properly be left to arrang^monl among 
the compaoiee thenutelvea^ We on^ht not to interfere with 
thflnt/' On the other hand, Mr, Cjimeron (Pa,) — who, it willtw 
noted, had the interests of rival Pennsylvania lin*fl at heart — led 
thr dpfrrv^ii. ile explaitivd thfit Ihe Bflltimon* and Ohio nrfniii'd 
fo cheek ha^^age through when the trip was partly over a com- 
peting lini?, and that cougressmpQ traveling we!tt vin BnltimoR, 
for instance, had to re-check their ba^ir^gc at that point tf they 
took the Pirnnsylvaaia Central or Pittsbnrpb itnd Port Wayne. 
This mi^ant vesntioue delay end was disrrri minatory. A« Mr. Dao- 
little fWis,) said, *', . , It is not for the simple qnKtioD of 
eheeldng baggage that we want to put a little roirtrictton npon 
this great mammoth corporation that is taxing every passenger 
thut gnea over it a mnch higher rate thim is charged upon rail- 
roads generally-*' 

rtetn^een these extreme? was a gronp wlileh Agreed that tfia 
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>p«Mcd Atnciulinctit ^v&» of rather an crtroerdmory chai-act^r, 
but tboti£lit Lbc nature of tho co^it required it. la other words, 
tliiCir ftlrict (-ijAcEtnictJtmEAt nonipUji were cvcrcomc by the dosir< 
ability of doio^ away with llie oheohiEg erii or i>y hOHtility to 
the Baltimore and Obio'i moucipoJy. 

With t)if pro-rAling cIau»« omitted, the amendment waa agreed 
to aud tlie bill twutiUBiiig a n-gulali<kn of intijr'igtnlcr rommi^ree, 
pMMd tj>p 3oDal» bjT a vote of 30 to 15. The Hooue ]iow- 
e^*r. referr«! tlie hill Il» thr- romTiiitlj^f im thr Dijrtrifil tit Colum* 
bia and toolc do further action. 

How sharply party Imea were drawu in the debates of these 
late ante-bellum duyn in well indicated ia the course of this bilL 
A proTiso Ihnl Coiiffrew miRht rcpetd thti charter vrhioh it w« 
propoeed to give was olosely oomtofited, and, by a Btriotly piirty 
*oU of 21 to 20, th« Senate docid«d that CoTigr^tes could otAy 
provide for the llmiiaUi^n or alteratioD* not the repeal, of a 
nhart^r.** A sMiatikr rpiTmrlEi*d that this vole fiiroifibed a most 
iDHtTDctive leasou fn jiolltieal hiRtory: the whole Democratic 
pmrty. which hail fomrf-rty Mond for timitinj; i-orpo rations, vot- 
ing AulJdly to put control of thu corporation heyoud thi; power 
of CoDcrras, 
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AniiioRiziNa PABBGNCiEB DHyoTC IN Washinotow 



Tho BaUimoiT nnd Pot^maf^ Company, hnring gained aeoess 
to "Waabingion, next required depot ria;hts, and was not hIow in 
adnnie for tWn. Acwirdingly, in 1871, w« f^nd Congress pasH- 
iiig an HL*t, hcipjiIpiiki-fiLary to the act of 1867 authorising the 
Daltimore and Oliio"* '*sti:'nMnn, whlf^b hllowed the railway to 
anct a parkM-ngrrr dep<jt over ita tracks on Viririnia Avcnuo be- 
tween SjKtb and Seventh streets. 

The location, however, proved to bo not anfflcioatly central, 
and at the next aeaiiiDii came the ii^ht for tho looatioD nearer 
Pcnn^lvania Avi*aue later o^oiipicd '\v tho Ponnnylvrinia rzul- 
way. Th^ company flwt got the approval of the board cf alder- 

on and (30iamon oooneil of the city of Washinffton, Then 

OOBC bill No. 21 S7 wft« introduced and passed, by a vote of 115 
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BULL£n» or TUE UKIVSR8JTT OF l^lecOSSlN 



to 5&, wltboul (.*rTr<<Uve oppndtion,'* Id the Senate the oppw- 
tioD IteaclHl hj SvDatur Morrill (VL) utd S«;iiator llamiltOQ 
( ^M ) vHs tnttTv nlutitmle. An effort w» En&de to have the MU 
referred lu tbir uumuiitti^e uT [lublio ImiJiliiigv :nsli!ai) pf thul on 
the District of Coltunbia, the former Wm^ hostile to tlie meaa- 
ore." The power of the eity to i^raiit ocrtaia liuids was tJi-tticd; 
Uial the iiit<; dc»ircd would Mriously maT ttie public park wu 
tiri^d; find an eSort was made to diacredit the motivta cf the 
auL&torct wh<t nupportcd llUi hill, open iEnplicatioti« of briber; 
and abuse of p&sses bein^ brought forward. Aa attempt wa* 
made to turn lU^ uuiKjpuloritjr of land ffmntx and lar^j rail- 
vrny Kyal^mn in R^neral alcainst the eompany, painting it as a 
muiiKkr niuiiopuly I'oiitiuujtlly I'lu-roafrhiiig iwi public property 

Birf, nil in vniii- T\u* DfLltiniore sjid Ohin haJ enjoyed ttc 
itiuuuptjly luu 1tiii|f hiul r^irlway fdcUittiiv wt?rtr iiiadeiiuate. The 
Pc-Qn»ylvaDfa pci^plc talk^ of Broatly reduced freight ralea- of 
a ureal hifihway from New York tu New Orl«sniia aiaI the* Pacific 
eoiut, upgn which Wanhinicton should he ad important point; 
aod mcntioTLed the mcney and labor already expauded to that 
end. Thit bill pjiK-srd 39 to Ib,*^ and the triumph of the Penn- 
sylvania was complete. 

Later, the citizeui; of Wtuhington p«tStioDod for the removal 
of the Baltimore snd potomai^'* trsi-k**. hut for a fE^neraiica the 
ri>m|iiiny rrnniiiwd i.-Hinpt'*! Kt*njMi Ihi' lin<t tif parl<« arid gardena 
thai *sleii<l* fnun tln^ pnwde.ntls park lo thu Capitol ffraondi. 

AuTiTOai:uNO SuaacBipnoNe to Baii-watb 



Junt ftw, in the territopiea, Couffrtsa was called upon to regn- 
latQ aid irven by loral iinita for raihvny purpose^ eo, the Dis- 
trict of Columbia aud the eity of Waahing:ton have aaked 
Confrreea to authnnK? fiubtieriptionu ta various transportation 
fnierprine*. Simply to illnatrftTt^r in \^1^ tlip qTipirtioa df nu- 
Ihori^inif n *iib«'ri|itii)n fif Hi^lfirjjOOO nimle by tlie people nf Dm 
di^tHet lo the Piedmnnt ard Potomac Railrnsd Company came 
up, and, in Hpite of the pfTasImtsm of some who believed that no 
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dl>' ur coiiiit^v lind <iTcr Hul>suril]ed to n nJlwHy^K ntock wilLaut 
b«iiiic a loaer by il, tbc till was )>jiafled.'- It aatborized a aub- 
scTjptiua jf $000^000; but ixnpiintid nevvrftl coDdUioQB: $1,000,- 
OOQ uiuet flnt be paid m by private parties and be expended in 
etUMtrtK^tion, Um eompiuiy wo^ to givu boudH for $!^0,UO0 to 
iasQFO completion in thr«o joars, aod do bonds ieeued by thd 
district TO raiso the amouin of its aabecripliao coald b« sold 
b«lovr piir, I^ut^r nu uQHuocesgfiil uUenipt wafi made to repeal 
this aet of atithorizacioii/' 

In Ui? cjiKi^ 111 thr VTfuliingtDii iirid Ohio Railroad Company, 
CoDgreaa ivJiliHlixid rvpt^dt^d t^lToi-bi io obtaiu 'j\s jiut]iifri£atiuD 
for m xulwcriptifm by the city of Wu^iugtou** And tlte federal 
eoventment 



SCMU&ltT 

There ncmniDf but to mention the fnct tliAt Congress has nu- 
tboitwd and minutely re^latBd the various street railways of 
the dfaelrii*!. — ^bej^iuniug in tJu* mrly Sixtie*,— aiul the main cat- 
ling of railway aJTair* within tli* District of Columbia ie sufB* 
driitly desir. Cuiifc'ny« >«u< nulJinri/.eJ extrnaious at railways 
into the difslnct; and vithiti Wo^biiictrni city: ha^ incorporated 
niliv&yst; bos aiithorijMtl aul)HiTi|)lian& to thuir Atocka. la do- 
iiiir Ib^sr thintrs coDstrucfion bos bcrn rt-zulated oiid streeta ftod 
parks and bridgca aafoguorded; For^^ ralUH, nnd nbcf^kinff ba«- 
(Tuc^ hnvr Ivm contnoU«4l; nnd Ih** Irntcihy di*'npsiiin& over r<vil- 
vay afT&irfl in the DisTnct c£ Columbia mu&t have formed no 
Kmall part of thi.* mUwiiy tttTm>Aphi*rv of Cotigrcsv. it was is 
debate over ^^ueh bill? th»t. in 1872» a senator impaUently ex- 
HaiDKHt. "It *eeiim impossible to gel attention to anything bnt 
milmnd hnW*"^ 

i^imilarly, in the territonea Conj^i-esK baa Imrorporaled rdJ' 
irtyii and rcgoUted incorporation by the territories thcmsclvea- 
HaicH hare been regulated i— and, in general, Conereas* relation 
to tcrritoricfl bnn bowi fmitful of rnilway debato. 



^t^Umfi- Oto^ 1AT1-T2. afn. liTll no. fl9l. Stiitatrt at Larvr. IT: lAH. 

-■ if. Jr.. ifli4-Ta, D, £00. avc tntiti to bills, n. bin. no. ism. 

*Sr* tfffw Clflftt. 1M0-T3. (ly. OW. IM^: ik Jr.. iSTi-Tfl. if. SB. 
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cnxpTER xvr 

THE MAH, SKUVICE AIJD RAILWAY REQTj"IiATION 

It is thr tk]m of tbc foHowiDg chapter to sketch the vaji id 
wliidi llitf desii-e of our government for the safe and speeds 
tTflHspf^rtntitm of the nmiis hns Hgiired in the nggrc^ftte of m^ 
tivQB which hoa led to railway ro^rulation. The mail acmc« 
hna hcen atk imijortiint point of ^ontiiOt tjotwt^cn the ffovcnubcst 
and the railw^ from earl/ ttmr^; today the chief instnutlfliit 
of lUiii servico is Uiu ruUway, ^nd about two pop wnt, of the 
a^^egate gross eAmifign nf the railwayft of the Unit^ Sut«c 
ia iromved fiir transporting the unlioix'a raaU. 

Rci^trixAnoN Puioa to 1650 

All the materiel coucemmg the railway wrvico to he ^th«i«d 
from conKrctwional E^)un^c5 mainly falls tinder two hcoda; aid 
and regulation, Down to tbo Fifties, ihi^ attitude of CoagnM 
WBS prodorninantlj- ODo oF granting aid, and propacilJons tvt 
regulation were generally eoupkd with «ncJ] Rnuits. In 1819 
one of the grounds for a petition from one, Benjamin Dearborn, 
for ftid to his (TOtitriv^nnce for sti^am Irnnxportation wax th« bi- 
lief that it was well cali^iilated for the eooveyanoe of the malb; 
one of tlie ohjeets of the Survey Bill of 1S24 was the necessity 
for trai^ortiiiif tim public; mail; and, ut 1825, the Houae re- 
Kolvcd to inquire into the utility of railway* *'as a mode of cofl- 
TcyaDcc for the mail in carnaKeSn" l^ally the preat land 
grant of 1850 mode BlipulationE concerning the mail service to 
be Tendered by the reoipicnt, 

Between 1S40 and 1S50 Congrefifl definitely roject^ the id«6 
of demanding free mail eerrioe. 

Very early the exactions of the railways, real or aappoMd, 
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taMI rtsubtiOD by Congreaa, Before th« railvay bMame 
r in traiuportatioi>, a aysteru i>f (^uinrtietmg for tbe oon- 
i-juic« «f tliK mniU liad I^epd ndrppti?(] which w&fl based upon 
iii|>i-titivfi biddiog. R«]iaiit:v wan |>ut uiioi^ miupetiLion to 
»^:utv lYJiiionmblc rates, And, liuring t.he staac-coach regime, the 
n«i]t« wcm to have proved fwrly aatisfacloty. Early in the 
Thirties, however, compLai&ta began to nppi^ar thot ocunpciitioo 
^^«w a f«]tird in so for OS rfitos for railway mail tr&UbporUtiou 
^■Tfire eonocinied, and tbat the government waa paying cxorbitaot 
^^■tM. In IS-^4, in A riTporl to PrcsiiS^nt Jackson. Postmaet^r 
I Ocoeral Barry Giatcd thai it was a euhjoe: worthy of inquiry 
V wfadbur nu'Ju^um might nut then be taken to insure the truu- 
porlattou of llic lait'ih upon the rapidly multiply tug milwayA 
of Uw «mMlry, aiid hi- iTXprcsBrd iViir h\tt thi-Kr rorpuraliuna 
mi^ht male ejioibitanl demands "and prove eventually to be 
us monopc]j«a. ' ** 
la 1835 the devdopment of the sittuttioa in regard to the 
mail B«n'ieo woa »uch tb&t President Jackson used the following 
vordv: "Already doc6 tbo spirit of monopoly bogin to <Txhihit 
its natural propenaiti^a, in attempt* to esaot from the public 
, , . tbo most oxtruvngant oomjH^sation. If theso claims be 
perdatM in the qiie¥lion may arise whf^lber a combination of 
intEmDs, acting uncler rhartnra of inrnrporution from the states, 
can. by a direct refusal, or the (leniand of an exorbitant price, 
fxrfmln ibi' t'nitfid Slabw from ihir rKlnblixhrd i^biitinels of com- 
munication between tbc diifercnt flections of the country; and 
whether the United Stat«a cannot . . . secure to the Poat 
Offi<^ Department the nee of tho«e roads, by an act of Congress 
which sbnll proridc . , , some equitable mode of ad.iu?tin£r 
the Aiooiint of comprntation/' 

In 183^ an aol was passed whi'?h d^^Iflr<?d all railways pnni- 
l**. This mrtt of 1835 is the fir<t of a series of acts regulate 
tog the rate of payment for mail transportntlon wJiich extends 
down to our own day^ It provided for a payment not to excee^l 
25 per cent, above what "similar trauaportation would cost in 
pcwt ma^^hcs." Obviously there would be difficulty in determin- 
i£i(f what wM similar transportation j and within a yfjir another 




■ jtfw nofli.. ss c'ttir, 2 Mi«i-. no I- 
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act established a maximuin of $300 per mile per annuia. For- 
thtir (luvclcpmeDt came in 1845 when railway muil routes were 
classified aecDrdirg to the importance of the ierTice, etc., into 
thrue groups, r^i^elvJug tDaximaim ratea uS t^Q(t, (100, %nd (50 
per mile per aouum. reapectively. 

In gpueral, Jt may ht said that prior to Ifi^O, tbe grrjit need 
of the natiou for mcrcaacd postal facilities* acting and r^cticc 
with the demand f"r transportation facJlitios in general, icade 
aid the cbaractcriatic attitude of Congrcas; but thitt u early ii 
1830 friatiOD orctie between tho po«t ot^ce ddpartmtrnt and the 
railways whioh led to rogTitfition of rates for tbe mail servite 
and to ratlier radical propoaaifi £or railway controL 



CoMPLKTED Pjlrts OP RAILWAYS Madb PosT-RouTKa : 1853 

Among the first Important auUonit oa tbe subject of tbK nil- 
way mnii nervier of whirh record is found in congressiona] doeit 
meets of the second half of the iiiueleeuth century was on «x- 
tcnsion of the power of Congress over railways and on empfaasii 
of their public nature. It will be remembered that in 1838 oO 
railways bad been declared post routes- Uudcr this act ^me 
difliciiJly arose from the quenljon as to whether or not the trans- 
portation of mail^ might be refused by railways whose linc« were 
nr>t entirely oomplef^d, and in at lea^ one i?ase an injonctioo 
heeiEiH 1.(1 havi* bi'i-ii tmn]iii<?ul,' Tu inevt Ihis difAcdlty Ml 
unirtidnirmt wim offered to the p(wt>rmite hill of 1853^ lo A* 
t.ffncL r.hnt {inrls vi rnUvtuyfi whi'ii in operation ahoillil Im pi»t- 
roods with which tbe pofttnta«t«r'^ncra] mifrht eontraet accord- 
ing to QxistinfT law. As explained by Mr. Busk* the object of 
the amendment was simply to mnlcrr parts of railways which 
were tiniahod. posti'oads, like the whole. 

Th<i luneDdmant was agreed to and the hill pnsmd.* 



i 



The TujNore CENTait Wail-Skqvktk CoNTRottner 

Tbe relationB existing between gHvemmcnt and railways ol 
the middle (if tbe century are, in so far aa the mall tervifie vos 



*Oofifi. Glabf. IB53-D3. p. 0S4. 

■ fffolufH 4t Inrfft, 33 Cmf., 5 9«b>., ih. lift. 
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conrrrufnl, ciff»rly indiuited Id a controverBy which arose with 
the ufGaola of iht lUmoiH Ctintml RAilroAd Co. SfHrtion bIx of 
the act of 1650, i^rantinir land to Illinois for railway purposei, 
prctid«cl that the United St&lCH mniU Hbould at all times he 
troiuportcd <»v<>r the railway under ihc direction of the post- 
maatoriTE^iieraL 

Accordingly, on Aug'iwt 1th, ISM^ thnt company was offorod 
^60 » mile pet aGaiirri, less ooe seventh for Sund&y a^rvioe 
omitted, t€ convey the moil six tiiOL^K n week over pottiona of its 
ItDft.' On Iho ic]tlfi*-iilb nf the wtme ranttth the railway replied. 
Sti B£iu11 a. voiti\it*titaiiiirti <!oii[d m>i 1h> ac-i^ei^li^d. This tmcd he 
eniltnrTiuwinir ti> nrilher party, however, iiiafflniich aa tlie land- 
f^rant act vi 1830,* which i:uiiliiiu*fd tlie provisSooa couceming 
nuiil triii»portotion, dcchircd thnt ('orgrcss was to prescribe the 
lotca. If the pontni&ifti-r-ifenoral atiould not feel jtutified in 
^a^^am n mto aatiRfactory tc the niilw&y, the latter wonld be 
Hi^^n to await the decision of CoiiF-r«>s8, But, in presenting 
F ha hill in January, 18i>5, the company thought better of it and 
accept^ the proposed l*>rni*, with the proviso that it was not 
to i>e bound hy them tor fnture sendee. 

Meanwhile mmpliiuit waa heitiff tnnd^ coneerain(( its mail 
KHrviiT?- Tti a letli-r a4ldn!iw«*d to tht? prw»"Ieut, Hou, Ct-o. "W, 
Jfin'^ mtalpd thni the contpany was rcfiisinit if} he ifovom^'d by 
the ptwi ofn« department, cr to conform to the sehedulea pre- 
acribcd by that hnmch of the tovcrtimrnt for the tr^insportntion 
of tlie Biaib; and tliat the people of Iowa and Minnesota were 
mpctMly diawitijttied Trith the arrived and departure of mail at 
Dubnque, iho distrihutinir post office for the Northwest ° The 
prtf«d«Tnt of th« railway oorarumy flatly denied the eharge. Ad- 
miufug the obli^tioo to trannport ihd mails, he stated that his 
company hai) mntraefi^d for *uch tramportRlTon and had failh- 
folly performed Uk duty, und rmirliid^d hy tfrntnltniiNly Htntinff 
Ilk hirliRf thai thr only t^fTiH-liial refiiedy fiir tht^ al]Kt;;f'cl nhiiMpa 
woTdJ 1« f<iund ID tile proper conrU. 



mbvtf, Btl. 9f U. oi U., Fntn am! Pot Sft. Si0r«Ci. ai 301; rttprlDt. toL. 
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In iida same year, 1656, the Senate [jai^ttl a reaolution ctkllii^ 
for cx>pitii of the above corrcvpoodence and otii«r iofornofttKU 
coficcminir tbo tranaportatioa of mail and mtmitions of war 
ovir the llhnoia Cenlral roilroad- 

VHBATatACTOBT C0IIDITEON8 IK TtlE MaIL ScAVICB 

Tha affair with the Illinois Central is quite illustrative of the 
ga&eiNlI eitLiatiou. lu J654 uorxiplaiut i« found that the railwa)« 
v«re otirrytrir t1i? m&ila or not, &n they plfan^, aad tho pro- 
posal was made lo suspend duties en railway iron in retam Cor 
tr^if mail trnfuportntion,^ Twn yt-trnt Inter, the Senate commit- 
lee on poKt ofllce and post roada reported a lill making it the 
duty or t>)r [KwtiTinrtli'r-i^rrnrrML to fi^rni (<ight'>rnr coDtracbp 
with all latlways defiiraua of carrying the mailar the companies 
to Ik entitled to import railway iron duty-free during the life 
of the L'ontract a« fuU compcxLsation,* 

Thv. auTiuul rt-i>ort of tliu poKtmaatergenoral in 1859, m re- 
ferring la (in efFnrt boinff mado to correct abuiejs, told of a ton- 
denoy on the part of niany railways to evade their propir 
obliijations-' Of 318 railway routes, 137 carried the maiU with- 
out eontracl, the result being that they did much as they 
plcasE>(l, ''disparting ntzd arriving at itm-h li<>urj« and moviug at 
sueh sjwi'd na whj* ftKr*»eable to them." Said tbe pnfitmaater- 
^•eueral, ''With every diHpositiou to deal with Ihem most lib- 
erally, and with a full recognition of their value as poflal 
ofteuts. , , , still it is maoifest that their present attitude— 
seemingly dctinnt in Ua t^^ne, as it is disnrgaoizing in its tcn- 
denoiea— cannot he endured without humiliotiOD to the Koveni- 
mont and witbnul. Kprione p^ril to those great intcirndta whieh It 
ie the missloTt of the department to uphold and advvinee/' He 
cancludod with a ihr«jt that the mails will bo withdrawn from 
mndw fnilTTijr t*> make contraets with the department hefbre 
W;m-h SI, Um."> 

Meanwhile, with the rapid expansion of the nation and the 



^ Crmff. OtnJir, 33 Crtnff., 1 Rrti. p. MA^ 

* ^mt Prp , m.'C-^T- nc- ^Wk [*ni^y rtrrlfv on?f rflrh At^. 

• Bh Stn. Zrtw- Dow^ 4S Cent. ? Swt, i ■ nO, *0l 
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grovtb of Ihf mail e«rnci^, stimulated by iinprovcineTits in tiw 
UU«r madp alicut the year 1S6^, ther« beeani« mauifost a neoM* 
vilj fur belter warn of paying the railwayic; for thgrg hud bwn 
no o-bun|[p in Ihis maner since 1M5. In 18G9 and 1870 the 
uUkhIiuu of i^^Tmri'KH wns cnlUrd tp tlii! ictibjmt. Ttiri nLJlway 
rompames liad refund to give the famlitieH tWir^d en the 
BTXiuimI of iniuirtimilr: pny, and mimemuK ODinjJainU of itirfli- 
eacul oervico trtre beioK niade.*^ Annoying difGcuIti«a met the 
department. 



A Pkmod or Much REauLAnow op the Mjul Sebhce IfiEQDi&: 

I8TD 

AaN>rdin^ly, in 1870, w« And a blU introduoMl, tlie abject of 
which ujix l« n-i{nirr railwuyn to r**ceive and dplivflr the mails," 
Haviu^ tfl^tui ruad a TirAt mid »(<lv>iii1 liuii*, llitt hUl wjis n-ferred 
U> thff c^iinicittrrr nn po«t uflce and poM-iviBds; but no farther 
acticQ waa taken. 

In tliiff aamc yciir it won enacted thnt corporations should 
Mirry the riaiIb in the District of Columbia when requested; the 
nktt» to ba det^rminud, in gahc of diaa^rccrmcnt, by three com- 
iniairioD«r« appointed by the supreme ooart** 

This period was ona of ^r^at divcutaion eoa^minf^ roiiAOoable 
componKUttiin for mail tranfiprirtntion. flevpral roports and acta 
bearing oii that ikiittj''ct tH-icit- found. By 16T3 there wev« over 
03J1OO milfn of rMil*-ay pcAt-mittra, ant], in nmnd tiumbnra 
05,621.000 niilezt uf juimml iiLitil fr^r]>«piFrl''^1i«in a1 mi a^vraipe 
ccst of 11 cent* A mile- Such heinK the txlcnt of the ncrviQe 
and the amount of the funds involved, it n little wonder that 
the private inlrrftit.i of thr railwiiy eon>f>ratiooH broutsht Ihera 
into confliet with the (rovomment, — eepeciaily. when it i* re- 
inemJKir^ how aligbtly developed was tbo eocial side of the rail- 
way businens. 

lo 1872 the '-Posi Offle* Aet" waa pasacd— a law eonaolidat- 
in(f, rpvisinff, and amending ttAtute« relating to the dppannwrl** 



'im, p. M. 
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It rCH»ftct«d the maximum rates nod clossificatJoD of n>tit«a of 
the law of I84C»,'* with tbe AdditioDal provisioo tba.t if one-half 
i\\e service on tiny road wa^ required At niffht, 2d per cent- add^ 
tioual psynieDt nii^ht i>e made ; mid the postmaster gftoenl 
Tolght aUovr ftuch compotiMtEon for raihoay pM office €crf u fa* 
inil?ht tliinlc fit, up to 50 per cent, of Tbe authorized ral«. On 
thi? Dtht-P hand, it w*is llutl/ ciijti't***! Ihiit iiU Iiuid-^grjuit rondt 
nhotild ciirry mailii at euoli rates &» Ctmgr^ss sliouVd provide^ the 
pOM[jnaHli-r-].'i-iit<rnl lo fix l.ht-rn in tin- inUrriin. Anrl n pnipaai* 
tion or threat made hy Sccntnr Denton nearly forty jeari 
earlier" vtua ineorporated, to the effect that if ontractit could 
not he mode nt the Icffnl rates the moiU n^iirht he divided and tht 
letters forwarded by horse expreaa or other meaiu^ tlie romai 
going h,v wngon at low ipcedi — and thin in 18721 

The followintr y^ar & differect basia of payment for railirAT' 
posit cifflee <LTvi('c wan provided, diatanoe und KjiAce oeeupied 
hein^ laubEtitutod for weijfht.'* Proper fnrnishmp. heatiof, and 
]lghtTi]g wftt hTmii ri-'qiiLrt^d, 

Al this time lhi5 gi'eut bone of eontentinn seenis to have hesn 
tht! i?oEn|H-nHation paid for hauling pont offi<^e cHnt, th<! demand 
for ^vhieh was rnpTdly Rowing. The chief complainta of the 
eompameft are; (1) the coinpciisatjon received for po^t car 
Mcnricc in insufficient; (2) wc are required to cany mail betwe«n 
stations only « quarter of a mile fipart; (3) payment is made 
in orders on vririoua port officee; (4> wo carry a largo Dumhor 
of goYemment ^mploye^a besides mail clerks and maaMAgeBi 
(5) and \VG are held liable in damrtfres for injtirias to persona 
in eharjie of the mailFt A committee whieh took up theae com- 
plaints df-eided thal^ while the TateN then paid were too low, the 
'demands of the railways WRre iinrea^onahTe: aod. aa regards the 
oth(*r points, with the exerpfinr of thp ri^T^ndf tb**. prajrticra ctim^ 
plained of ft-ere jiijitifiahle and warranted no change/' 

The potit f>ffi(*e far part of the railway mail iwrvice appcftni to 
have been rcGrnrded with some suspicion by Confmvs. In 1819. 
for example, when $150,000 wa« appropriated to cover ft dell- 



1'* n^l of V. or \i\ Ktytni. fluif Trft Kf^. Ifttlrt. Si 2112. 
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ijtey ID tbu ruiliTBy mail aerviae apprripriHtiiin, it w»m lioue 
li|foai tlie conditJon that no increase in the post&J car service be 
iiuidn;" ttnil in Ifif nvX Timkiug aii itijpropriattoE] for iiiljuiil himI 
IruuiwrtaliCfu by poBta] cath, paased in 1379, Congreas pioTid^d 
thttt Uk pfmiama-Xct'^unrtd Kiiould lhert?dfter at^pu^ate tli« eflti* 
nuU for pofetal car service from the general estim&tc, and tb&t^ 
he >!tmil<i report Ilia tcfi£ona for tuokuig any incrcaAe or decrease 
ID ]>o6tal car sorvice.* 

Tbc Dcccfifekty I'oT this kind of mail eerviaa, however, was rec- 
OfDiskl, and in l^Sl a Uw woji panaud wliicli, nitav a|ipr()pri&t- 
tng $1,426,000 for it, provided that if any railway should fail 
to pivivid*^ niilway post ufflcc^ cnrs when required (and providft 
MittaUe safety appliaiK^es) it& pay Hbould be reduced 10 per 

N« choDge was made in tlie payment for general niail service 
till 137C." Then a 10 per cent. c:ut wa,-* made in the rates for 
mail *enioe OD the haiia of averaKo weight aa provided in 1873, 
Furthermore, it wa* provided Uiat railway* i^^hich had rficoJvcd 
land grants on oondition that they carry the mails at euoh ratals 
■tt OoD(rre«i might dirciit should be paid but 80 per ccnL of tho 

PUia]l}% La 187fl, Iho poetma.*ter-e'4.'nenil was dlr^^utod to ro- 
adjtMt the eomptmimtion for railwrij- mail transporlation hj 
tvdnHiiir tlie ratoa j per cent, from tho»e aiil.hoHjeed In 1B76.'* 






T OP TiuSETCATsSuD-CoMMriTEBicNTiiE Foetal SEaviac: 

1874 



Tli« oonuniltee referi'ed to above as taking up the complaltiCa 
of lb<T nulwnya conrrniiiiR poiiliJ rjira ^f/n% n Hul>-comniittee of 
the weU-bnowit Senate select committee en traoaportatJOTi rfrutMS 
to the teaboard. The Senate had resolved tiint the committee 
rei>ort 00 the natnre find extent of the obligations anhaiatim? 
b«tir«cn railway eompaniea and tho postal service, and whether 
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3egifj]iilii>ri wha luNKled to guard thfr pofiUl st<rvit-u a^intt bur- 
riJj>lioij or injiny \ty hostile nclioD ud the part of tlie railwayB; 
auii lilt? i^mmitlDe took much evideucta from the ptiucipsl cut* 
cm roftdfl. 

The report opens with the following queationa; '*Pirftt. can 
the |(i>vernmr-nt rf Ihc tnitrd tStJkt<<ff, imdcr this dclccf^ion of 
pcwcr itho pc«t roads claiiflp of the constitution | , compel the 
tratiHportutiuii of itN mmla owr railroada ovnod by privAtc cor- 
porAt]o£i« Vi'ithout their mWj and if so, flecondl}^, in wUat icAnner 
and on uliai terms niay tlie compulsory process lie rlghtfoDj 
iavnkrdt" Thjyui ijiiriitionK nninli thiit pnipniindnd hy Prwi- 
dent Jftrkwrin hi l^^ri.'* and iiid*?(?il they are HtrikJn^ty siiTiilar. 
Aai] whva it w further mlln^ttM] ilint ji silitirt tiinu iiifo (1907) 
l*rfi*.idcDt Roosevelt aud others were reported to be coDadderiiut 
the powrr tn cslHliliaJi post-nrnds ju thi* means fnr an f*xtcnnoa 
of the power of this wunc ic"vcnimrnt of the l_"oitcd states o^w 
the railvraya. the tii(nii^<>'^uc>o of the eommittoe'a queatioD. aad 
of tliti whnlv cnbjer^t of X\u^ mnil Kt^rvJrH* niid n^^ibtlion, bocomfff 
apjvarent. 

The report cojir*liid{?n that thc» riffht to ^xtabhuh nccftsiarBf 
conveys the riirht either to mnl-f n new ronil nr to desitjiraU «n4 
ujr oni: aln^ndy m^rih\ pnmMfr] jukI l■llmE1CJJ^ntiotl Lit rruufe 
whprp private proj>prty w appropnatetl- 

CoDcrrninj< tht Ifttttr ftf the allernatiTM — which i» probaWy 
the only one thnt was scrioiuily Cf>nnidcrcd — the committee bom 
on to arfiue that as common carntrs the railways are boiud by 
certain reciprocal ohliKtitionH to cnrr^' tbo raaiht nn they irould 
carry I'n'iylit^, for ruiy whipper on e-^ual tcrm^ Th^ goveni- 
mcnt iTUiy ^'uuthonr^ tho pont office dupartmcDt to demand of 
all such eompaniGe the t van uporta lion of its rriRil* upon paym«nt 
of what is a rewional^lp ['nmfjcnsalwiu. or of a sum ^qual to that 
paid by other parties for aennces of a like natur«r." Fnrtherv 
rmre, rL'i^ardini; r^iilways as piihUr. hif/hunjfs. the ijrivf^mmeQt 
niight lUte Hh rl^ht uf einmeut domain; for the express power 
to <wfhli^i;sh E>f^ «llii!e« ajid pixit-r<incltt impltea the ^^wer la 
fldopt nny means "which." to ii»e the words of MarabaJI b 
McCiillocb va, Maryland, "might be appropriate and oonduciw 
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tbct eacL/' Finally, frankly putting tbe quevtioiii "h^ Oon^ 
gnai, ihtm, exerekiiig U» right <tt eminent douuiin, the power 
lu imkv fur ihr parjxisp at lrn&si><>rtin^ the in»i1&-~flUid paying 
jUHt uoitipeii^iiiiiuii titficfor — u railway within a slate^ wiUiout 
tbc coQscat of cither the owner or the stutet'^ the committee 
answem. "Wt aw clearly of the opinion that ii ha^" -* 

BfTC, however, aa In the cnac of so many roporta, no immedi- 
Bte re»oU follcwc^ in the shapo of lefnAlatioD. The siKni^cance 
of tbo fcKgoiDg hca id the light it tiiron^ii on tho attitude of at 
laast a part of Congrms and th^ people) towards milways, and 
Id Ihie effect auch reasoning muat have had upon clhers. 

That th* conimittt* did not voi^^f* Ihi* Iwlipf nf all pongressroeu 
ia clear from a bit of debate uhidi iK^eurred in 1S8'Z. In that 
ytmr, Mr. RobinAnn (Masu-) drniMl thivt Cor^grcfis could ecmprl 
railways lo carry tiiaiU upon ita own tcrnia. Con^rreaa could 
projhwr: U'rnw; thi.- milw«yfi niik'ht fnkp tln-m or ivl'uwr nt thrir 
plcaaurc. To this aaacrtion Mr, CannffD (lU.) replied, "I think 
we art at liberty to eompd oommoa carriers. Does not the gee- 
tieauD from Ma»acbui;cttn hcliovo that wo havi^ the powcrr to 
compel railroada to carry the mails by proper legialativa pro- 
ooodiniT! iLDd cnactme-CEt ! ' * Mr, RtihScaon: "That Ik a vi>ry 
Urge question: we have not come to that yet. Ar T look about 
the flcuse I *i*t' gi-nlU-mtm it-ry nij^'nifitfanlly siriil* at tlie prop- 
oaitioii. I will let it stand for what it is worth.**** 

This citaAh illtiKtrntoJi not only that suimi^ denif-d the right of 
Coagren to E*<iKipitl rniluays to ^arry the mails, but alio tht 
existence of nccticnal difference of opirioD on the matter, — the 
W«t holdtni: for the broader interpretation of irovcmnicntol 
rrttf ; the Kfifft for the broader interpretation of the rights oi 
vate property in railways, 

Foot OrncE Ari'itomiATioK BiLt of 1882; Speciai, lUiii* 
WAT Pachjheh; groatoizED Lh^es 

The measure conoemBd In the dincuHsion just quoted wnfi the 
t office appropriatioa bill for the year ending June 30^ IBSLi 
and tbr debatr; upon it ia an interesting and important one ior 
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the nmi^rtAKioD&l liistoo' of railvfAys. The bill propiufiMl to 
reduce poertoge to two cv-uis and to cut pofttnl expeDdfturea by 
several huiLdrcd thoasaDdA of dollars* the heavieet reductious 
faUlDjE in poAlmuAUrH' Hol^int-^ and specinl railway facilities 
Thiei liitUT itrm was to bo cut largely because of mabUit^ to 
Bccur€» the dc-^ircd fiK'ililiee to llio Weal and Southwr^t (womo 
said Uiid ar^piOK-nt wju: insJLccrir), tho propo^iod spacial serviod 
from New York to San Prancisoo being blocked, for example^ bj 
the refusal of the Clij<.> ago- Omaha rands. Tho rnilways bft»d 
thfir rcfiiwd on the fnet that otider the specinl fadllttes ar 
nm^miivitl t\w iH>Htmiister-(,'riii?r)il iixed tlinir KRlindiiln nml 
n*qtjir(?d nhout forty miles an bour*' 

r«rhapa the chief iBBUe ia tbe Uousc vaa the propontioa, 
anirjidotory to the bilU to grant (600,000 as a fnnd for necea- 
Bfiry and epecia! railway facilities. The special facilitiee ar 
lanf^umeiit ecieitiB to have given sntisfactioo to neither party 
concerned: the railways constantly complained of inBufficjeat 
eompesaation and the dilBeulty of koepiug tli« ichcduleft fixed 
by tiie poEt office department; while congresamen stated Uiat 
tbe«e eorporalions had niade tbe transportation of the mafia 
their moat proStaHe htisiDe&s. Tt was freely {?barged in Con- 
gress that the fund wm used to sabsidjie New York uewajinpeni 
and tlu^e f'riat<?r[i mii^ayjs,^' The nrraugF^riient was maintained 
tlirifUirh threats from thi? railways to withdraw fadlitieft, and 
some bittcmeaa wta sho^vn in attacking them during the debate. 
But beyond dcubt it brought considerable progrcsB in the rapid- 
ity and efficiency of the mnil sGTvict," and it was commended by 
contemporary postmaster-generals. 

Those opposed to the propoeition argued that this was merely 
a bril* fund; that the law already provided that mails must b-? 
uurricd on the fiute^t trains, when deaired, upon penalty of a 



tD Im uHo^ 1>j tliu riLiilintttor Vrw-r4t fur t--i?i)rlM(r P[>i-ela> TuftlUlM Ui Ihr *nr 
Af Tapld TflBl] «Fvl« on Ibo trT>nL< HnM. T1i]« H«l-lon fnrtowAl iho ■buiid'V]' 
monl f>t Tim niJif] trMni i>n th" Sew ToTk C«Dtn] In ]fE7(| «n(>4 ^ Ebt A» 
rtPtiMf \r\ rsiiiil i)nj mnnt" innil- fliat year. The fnni in IhTI tmrwnlvl f* 
lltUpCKK) \Stouitct ot lirQfl. Ill' <thd> nn^ vm incrmv*^ It^ viKyfrvlInf r**** 

■IV. ^, 4md,^ p. :i:JVAp--\«» Yarlc CmTraJ. Ilie Now Birm, itid I^Huift- 
«Mii, Ifcw, /tarv,. -IA CoTB' 2 HeH^, niL *0. p, lO€. 
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per cenu cnit in tlie compeuaaticm ; that the fund merely ang&r- 

Ihis; [flw for a few railways ruiming oat trom N^w York 

*»ty. Ttje ara^ndmeui was lost by a vote of 29 lo &1.** 

Thtf Ji|i|iniiiriuliiiii bill only |]»i8fieil the Keuafe with s^VEral 

oinendaseuU, amoui^ wtiicb waa a provision far h $135,000 «pe- 

dftL fiiHlitit^x fuinl.'* Tiip Gousr uc^u-nim-iirrtd ;*' but (inaily, 

I having couceded minor poJola. and after several conferfjicca, the 
bill wikci pafwed a* umeiiilcd by th« Senate.** 
Another importaDt question concerned payment for mftil 
tracBporiatiou on subaidiJced radwaya. Sonielimo previoualy a 
law hjui boon paKH«d providing that land-Ki'B^t railways nhould 
receive but 80 per oenl. of the usual rate of payment for carry* 
Ing ih9 tubil. In the case of the Union Paeil^c and CoDtral 
Faeiflo railways, however, the supreme eourt had decided that 
l!ir \nv did not apply i so these n^ads were receiving credit for 
hieli rales. After considerable diseutKion the IlDuse paaaed an 
ami-f ailment lo ihv i^lTetrt tliat nil acts authorizing railways wbicb 
had received aid by loans or gaarontee of bonds in addition to 
land erant«, — i. «., th« Union and Ceotral Paoitic railway^,— 
abould be co altered that the rates of comp«nsaticii for mail 
aer^w ^oold bi> f^iced by the postuaater-^eneral i and they 
Ghotild not ftxeeed thnKe fixed hy him or allowed by law for other 
roads of tbe fiame class whieh the United States had aided by 
land gntntH or olbi'nviiBi» ■*' Thi* ftwiate, however, amended the 

■Hoiite bin by striking ont tins provision and the Hoime was 
Dltiinati-ty finvHd (i> coneur. So the Smain dcfcuted tbe ma- 
jority of the TToose on both these hotly contested pointa; and, 
■on tbe irhote, we may «ay that the railway int^rttitft won. 






SumcABT 



The? fcrci^oin^ i» perhaps suHicient to (rive a fairly adequate 
idea of the more important relations existing between Cen^eas 
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uid t«iLwftys in the luftil aerviee point of oontAft,-* though thert* 
W4rnt xnHiiy athtar fnlls und ivportu L^Liacf^minff the buis for cod- 
jjfUbaltiJin h^euriii(c fat^ilJtieb, iireveuthtfi: ilel&ye, cLuoLifjrutK nul- 
wny cniployccw, etc. 

Two ff<9ieral concluaiona bavo become clear and &r« noto- 
worthy. In thf fimt pliu-r*. Hino<^ 1^50 the niiuL aenrico trUliMt 
has ceoBod to be one pnpdomiDdDtly of aid, and had become oai4 
of ruffLilatioD. Id Xhn tt«i?ond placv, the import&n^ af this nb- 
jwi lo tho hifitorj" of railway reiruUtion io tc^nerftl is appannt. 
Congfit?** vfm traiifcj*d iti regfuUtiou: eiprefsioti waa found fw 
nn ntfihiflcr nf luwlility tcfwaixl)^ riiilvmyH And thpir iihiuu« Thin 
atTJmdi* v/AJt plainly H^iJfnivAted hy the h^depeiident lictiou of 
tht^ rnilwHy*; and the a^-t nrgnlutiug intcr-Ktnti? ctimmproe with 
whioh the period now undei- dfstussiou clewed was to anme cxt«nt 
due t*j the folly of the rnilwnys in not srttUng down to a r^aliifr 
tioii that, in s<j far as the mail seni-iee waa concerned at tcaat. 
thoy were th*' mrn-anta "f the public, — that ehcap und upccdy 
postal arrariK'^meuU miiet be had, 

Thf* fn^'t thai tho niilwa^^it of the United Statoa are the 
oarHers of the nation's mail hafl contribulwi to their control by 
the Tiatioa i« ^^vid^ir-^d hy Ihe titToa of eriob biUa n*. '*a biU to 
facilitate (romirierpial, poHlal, and militflry onmtnuni cation'* — 
which bi-tauie n law in 1>^66, — "a bill to j)romol(f (.'ommeroe 
aiiioM^ th^ HtHt<»*4 and to dkpappn the transporlalKin nf m&lU 
aud of Jiiilitary nnd nnval storoH." and a bill for ''regiifatinj; 
farea ... on all railroads or ftRgt lines carrying the 
United Stflti^rt mnik""' 

The nbovc whctch nlTordn. by way of anol^ey, an argument 
a^ain»t the idt^a that the commerce clause of the eouatilntion 
docfl ni>t jiifltify railway rogiilation, ThiB idea was held by 
Homo congrcfisnien aa late ae 1880, and recently a rc^nideBcenM 
huK up|>('j4rpi]/'^ Practicully no doubt has b^en raiiwd ftfl to the 
applieatloQ of the post-roada clause to railwayv even from th' 
eiirlii'Jtt timers; Jind Hiirrly intcnttate exf*hitn^* and intfrfvoutve 
by railway are a** [iiiu-h "commerce*' iva a railway if* n "po«t- 
rotd*" Bofh rlauM^ of the eonatitution 'were written before 
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the railway era ; and in both capacities the railway ia dmply 
a new and developed iDstniinent. 

While there can be no doubt that the fact that the railways 
carry mailB has contributed to theit regulation, yet there is little 
support in history for a more direct general regulation on that 
ground. "With the exception of a few mere propositions like 
those of Jackson and the Senate committee nothing approaching 
general regulation has directly resulted; while it is apparent 
that even these propositions were called forth by specific abuses 
in the mail service, their one object being to do away with such 
abuses. Indirectly more or less control might be exerted over 
railway operation through regulation of the mail service; but 
the power to establish post-roads does not seem sufficient basis 
for a general regulation of carriers as such. 
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THK APPLICATION OF THE '■OOMMXCBCE CLAUSE" 



CHAPTER XVU 



CONGRESS AND STATE MONOFOLIES: NEOAll^^B 
REGULATION OF INTERSTATE COMMERCE 

The dttrly hintory of the United btetci is characterized by s 
looflcnefls of federation and & oomniercinl joatou^ of one anoihr 
which we, Itv'ing in a poriod of rapid ceatralixation, find it nnft- 
what tiard to realiz(?T T^IiissocliiisettM attd New York, &a tboogh 
unrelated and independeDt sovereignties. Ie7i«d taxes on alieni 
arriving in their piirts; and Peun sylvan in and Tirgrtiin cUimrf 
llie ripUt to regulate Iraflli- atro^ the Oliio river. Tins coiidi- 
tirin fniJTid expre^ion in llic monopnli^s tbnt vpre g-rniilfd to 
private inlon^ats hy certain atatos , New York- for txaniple-. craT* 
a raonopoL/ cf franAportation over the CatsTnU-l^na^iilla roiul 
which rostrictod such intcratat*? ctimmercc aa pa^«od over it,^ 
and another nf steamboat tranfiportation to LivingHlon and Kd- 
ton in 180^; and, in lfil3t N^w Jersey retaliated by oonierrinp 
aimllar- pHvilegi^s upon Ogden and Dod. Conneeti4?ut monop- 
oHxi^d trade Ijetwj'en N(*w York and New England' Moreover 
the years following: 1930 were marked, in their poUtieal aapect, 
by H fi-ndf^ncy of the statc^a 1o react ablest the cation alintif 
treiij ivtiii^h vaiae after the War of 1812 and to extend th« naopt 
of thf*ir flovereignty. 

Down till about 1850. when genera] or *'free" railway law" 
began to be pasned, tlic jenTouay of the states in i^ardinjr their 
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ouTt intrr»9Ctft whs fnqn^otly expre«RCid by rofosiiag cb&rtOTB to 
F&nnTiiyB uLivh wouM have Icneflted rivala.' 



The Cakdsn akp Aubov SiONOPCHtY 




Tliitt Undcmcy ha^ iU jmportant «concinio results. In lice 
with tlie linieH wim tlie urricn of N»*a- Jf*rwy tu 1832 when alie 
pajwxl a law coDoeruinK the Carndtn aiid Amboy railway wlik:!! 
ct^iilaiim] llie followiiis i>i"ovi*ioii: "Thai il aJiall iiol lit* law- 
ft]]> lit ony timt; durmff the satd railroad charter, to constract 
aoy otbvr railruad or milroadit iu tUi» fttat«, wUhoat the consent 
of the Mid viimpnnic*, which ahull hi? intriidcd or u»cd for the 
trftiksportatioD of paaaoDg^'ra or murchaiidLse between tho citi09 
OdF Now York und I'hilnd(flphiiL, or to compete io business with 
the railn^Ad autliorized by the aot to which this supplement is 
rvlatiru/' 

By lliese words N>w Jersey riveted upon herself a monopoly 
from wbit'h %\w niilt^rvfl niiu^h lUid hmg;, refseivitc^ rphitivcly !it> 
Ue in reluni ; — but it is not to be forjfotten thai her action was 
lUTtrnliiii; tc the> jtpirk of llm time, nor that Bn*al indui^menC 
WM ntrcfMfiry to cause capital to take up such a venture. For 
DC&rJy tvfruty yennt thia mono]>oly mainiaiDed itself by whole* 
mh comiption, and ^vcn force, almo^ uncbnJIcnfired,-* and 
only in the early Sisrtie^* vhon the var nmde its operfitious a 
oatkma] ^i«vAnrc wore important Htcpn tulum to nbolith it. 

So ttrmly was the monopoly seated in the state tbst the only 
bopo *Mfn«id to lie m nnfionaZ nc^tion, and wur^h ai^tlon migiht 
plainly be ftoiijfbt on several firi^unds: either the power to e^tab- 
Unh po«t-rri«<h< mililary ncpiwtUy, ar tJi* eoHitnert-i.- vhmw might 
hp intuited. 



The House Votes to BitKiK the Monopoly 

^J^ hill whtc^b rami* up for itiaicitKKion in 1864 in th(- House vsi», 
itR title, bused on alT three of these trronnds,* Tts purposa 
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viOA to deol^v a looal New J«rw*y rtii\r^t4, llie Raritsn and 
DcUwaro Jlay, a Jav-ful structure and a poet and military roftd. 
Uixti vnabliug it to compete witU the Camden aad Amboj" lines 
for tlirou^h traffic l>«rtwe9n Pliiliidelphiii and Now York, in spilt 
<if tike §tate's exelufllve ebarter uid au ^DjuDctloii vrhi^li the 
Cttinden arid Arnlxiy ctmipuny lind i^iv^ntly rlitainfd in thp N«w 
Jenwy courtH. Ncit only h&^ Die RariUiii &nd Delaware Baf 
bcru r^ujoiiird ngalitttl rtign^ing in liirpugb tniiixpott«liot], but 
it had bt^L-n ordered to tuni over to the Camden aod Amboy the 
payment n?cetved by it for the transportation of troops Aod 
pJiG» tudor orders from the govcmmctit quartcr*master. 
vrheu the ^vvrjiTumit wufi pressed lor tranaportation and had 
found the Ciimden utid Amhoy inndeqnat4. 

In advoeatiug the bill Mr. Demiitg: (Codd.) aaid tfaat tvo 
queKtic^njfi aroNe: Fincl, bad Corirn^HM Hut pcu'Cr to inttfrfviy to 
reliei'e the enjoined railway, and wi^otirt, was it eipedientt 
Mr. Deinin^ and 0* yummiltet whi^h he repr^aent^ Iwlit-i^ed 
that CoDgrf^i^H did have the power, aod that under two clatm 
of the count itu tiou : *^the clause ivhich authoricea nn to «!stat>lit!i 
pont-TOfld*; niid. M'fniid. unilcr tin- claiise which aiithoriw* *i* 
to rcKnIate commerce with foreigu nations, amoce the sereial 
5tat(^, and with the Indian tribes/* 

Mr. Starr (N, J.) thouffht it to be a duty ho owod Ids cod- 
•tituentii and the vtate he rL^preiienttfd to oppoait the biU,° H« 
urH:ed thjit the Rflntan ftnd DelnwHre Hay in taking their chI^ 
ter knew it waa auUjei^t to the limitations imposed in 1832 and 
had fncitly ngreed to thf* ramdc^n Mttrl Aml)oy moiinpoly priti- 
le(;ej»^privile(feK wnored hy a. i-harter which wa* in the iiatort 
nf a I'milrart Jind aOnnrd ami ri^iifHrmcd hy the t^ntrnfttDf 
parties and the courls^privileires in the nature of ve«t«d iiit<^ 
tsts. Would tiir lEousr. in tbt' face of dtuch coniiiderotioQi in- 
terfere to deprive the state of control over her own oorporationi^ 

Furthermore there necmed to him no neoeseity for the rt*p 
proposed, f**r under oxintinK laws the president eould take *nd 
operate any railway required for niilitai-j" purpos^a.^ 

Finally he eharged lh& whole movement was a sehflmo for 
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mJi^blj itd&[}t(xl to prejudice mon of that bnno Aft&iDst ft 

Ur Ho^n' (N. J.) after roit^rAting tli(> itrRanu^ate of his 
rollv«vup. ptnphHsispd the stutF ^ven^i^ty id^a. Ho wud. 
"Th^re 18 no wnrrant in the cronatitution of the Unites] StatvH 
Utat will allow OontF'^n tlirough hrr rRproKslativrw frDin otlL^^r 
Butf« of thi* Union to Uiterfere willi tlie local rwlway ayslem 
ct any individunJ State which it htui inc^orporAtcd mcroljr for 
tfie pttn>ofir of dointc businc-«s within its linnit& . . > It is a 
4|ttMti<iii «liioU interc«ta the State of >Jfiw Jf^rocy And the whole 
rftiivay «yflti^m of the Union, bocati«o it la to scttlo whether the 
Statea flhall resale tKnr own railroad, canal, tumj>ll(«, and 
<>ti>er tnuicpcirtiition KyKtctrnx, or whcthnr th^y nhuU be miftilntod 
by the Ccngress of the United States." 

Mr Prrry (N. -T.) m-xt UhiIc up Ihr oppoMtifin Uj Un-. hill, <*m- 
phaatnnj; that another line of railway between New Yi^rh adiI 
PhiUddphta vjut unwrcpxMiry.^ 

Cocttinuin^ in a similar strain Mr. Droomall (Pa) argued 
aonKrwhat heaicdly.*" Tli^ waa conconiftcl over what he called 
tile "amphihiotts" character of the company if the act ^ould 
be pawed — it would \^ Huhjott to neither ttlfiic nor national ju- 
risdiction, lie dmird thnt the* I'niti'd Sinlej! hnil Anything tr> do 
with the CttDaden and Aml-oy earporation. For Congress to elt 
in jnd|rni*^t npon it would hp an " tinwarrAnted nnd nnpree^ 
4mte<d folly." He went further and denied Ibp ahuHPs charged 
U> tlir nM>no|Hily, Ajut-rfinit it* fjirfs* \n be lower than on^inary 
for nlmllar diManee*. 

Mr. lirocintAll said tliitt if a c/irporation was wanted Oon^en 
fthonld charter one directly «> that it wonid be under f^ticnd 
eontrol; and Mt. Brown fWia.1 was inclined to think this tho 
OTily meann of rpmedyins th<j nilnation. 

Bot. meanwhile. Mr, Davia (N. Y,) and Mr. Garfleld (O.) 
had brouflhi hnavy artillery to Var on the* oppont^nlK of the bill. 
Th*y openly accnfted the monopoly of eontrollirj the ppoplfl, 
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courts, &ii<:l legiHlature of New Jersey, and cf electing New Jn^ 
aejr'A reprcenilativctt in Ojngress; Mr. DhvIs <liii not RXpMt 
Anyone from that state would ariee to support the bill. It £<■]■ 
loved from tbe«te facts tliat the new Hue bad no prcwptct ol 
ci>ntiiiiiod existence save through the intcrpoaition of Comrrcfl. 
when their rJ^rhLa mi^ht be adjudicated by tb€ federal «0UflB. 

To Uiow' mem, l(Xi, the quesLioii rt' etate ROr^rdgntj M«intd 
the important one. The repreti^tative from New York lield tbe 
fcdi^ral gov I.' mm en I ilI*soIlUl* luid nuprtHme for e^ery purpoM fW 
which j II rind ill ion was pxprejjsly Riv^n cr implied by the om- 
fttitutiuu, AQil bimin^ Ibexti grnulH wan ttm piftwer to rain>'^ 
mttnlAli^ commerre. Mr, Gariidd stnlt^ t!mt the power to t%' 
ulate commerce beUveen the i^tatea had been repeatedly dedand 
by the GOiirt^i to reside exclusively in Congrvm and not in 1^ 
loirialaturfl of any otate. 

At Uiia timt^ thorn were not a few wbo thought nkilway tnju- 
portation did not fall under tho term *'commcreo/' as nMd id 
iha ooiiatitutiou, and the wordu ot Mr, Teaman (KyO are intaN 
estitig in Ms i?cTini?i-1ion, ns^ wt^ll as in Iho ^nuini) tftken for lli^ 
power of Con^resfi in the premises. "The power to re^t^la 
oommpj*ce in tlie aaniB whether that eommeree be earriel co 
tlinJUKli natural] ur artJlicial ^tjanneU. Can a state control, re[- 
iilnte, or pmhiliit the use of a river running through ita midst 
levy a tribute on tonn^e, and then direct that Gommercc shall 
go no other route T It may Iw aurtwi^red that naluri? made and 
located the river and conferred natural rights, but capital and 
skill bnilt and k)<-n1c<i thi) road, and the etate granting the H^ 
of way and eorporato poweri^ did it on eoudidona. To thii I 
reply that ju^t so far as these eondilions are mconcist«nt vith 
the power of Congress to regulate eommerfic lielween the statA 
they are not binding, and the case is the commnn one wberrfthft 
grant irt valid and the eondttions void."" 

N(jw- all lliJH argument was directed toward rctnovintt certain 
flllpgi^d alni!cc!t and w«s neijativt m its rnils. I|y appliffltJon de- 
pended upon questions of fact as to the operation of the moaop- 
oly ooncemcd. In spite of denials, three flharKGS against tto 
state of New Jersey and the Camden and Arohoy int^renta aeaa 



[218] 



ItAXCir— A CONGftKStlOVAL nifiTORT 01^ IUILWAT8 21$ 

lireUy n-cll atiKt&incd : firxl, a tax vru levied vbicli liorc most 
heavily upon rvfiideota of other atat^s; second* tb« service wba 
poor and the fama vrcrc hi^h; third, conlitiittg trat^c to a, nngle 
line Uifldc transportation facilitica tliroagh New Jersey uiadft- 
quatif and amciUDtod tc an oMruction o£ triterstata comiucrco, 
T9 mbetantifilc the lirst point Mr. Davis cited tho Comclcu and 
Amboy'* i^H r4.-purt to kIicw thut in May it had eurn<;d waj- 
paano^erv at an nv^roigv charge of $1.75, whil« throng 
ffffTMiir?*" hfkd paid an Av^^rage of ^3.55; uuU hu and oUi&rft 
itattfcl lliat NVw Jrnu^^^ had received aver two and oue-balf mill- 
iooa of doUarH up to 1662, the eutire civil lUt of the sI^Ik Ltiuig 
tnurc than pnid for by taxes wrtmg from the travellers of other 
«tat«a. In support of tbo second point Mr. Gorflold read ratd 
rtatifttiir* htt foUowa: 

New York to Philadelphia, 90 mil«» $8 00 

narlctn to Alt»iinj-. 154 niilcr* lA 00 

Ntn^' Haven and ITartford to Meridan. 94 ndle». 2 34 
New Haven and Hew Locidoa to Guilford, 94 

nitlcs 2 35 

Hudson Kivcr to Uhinoboch, 91 miica 1 80 

Erie to Port Jarvis, S7 mQes 2 10 

Aa to the third point, there can be no doabt that the trans- 
portation faoiliticd were very poor, aotwitliataudiuK ttie asei;r- 
tiona of New Jersey's rcpreBOMlftlivos to the coiitrrirj-. The post 
office dcpartnienl* the war department, and the oominercial in- 
t^r^s^ls of New York all coraplaincd^ and, as Mr, Garfleld aaid, 
"Everybody hnowe that tb«re is scarcely to be foimd in the 
United Stale* rttiln>ftd fjtcilltieA 1»etwe«n any two important 
dtiea HO ioadefiuate aa thijsQ betweoD New Tork and T?ajihiag< 
t«i/' 

Ah it ^ally passd the Uouso the bill was amended so as to 
be cr-Jii-ral in iLi KOj>e.'' After the enaetinu elauae these worda 
were inserted; "That trery railroad compony in the United 
States whose road ia operated ly ateam. ita aucceesora find afl- 
vigna, be and is hereby authorised to earry upon and over its 
road, oonncctions, boats, brid^, and ferries, all freight* prop- 
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trty^ moUs, pefiecneorB, troop* Anj govenunent Bopplie« on ihdr 
w^y from cm« hIaIc to another «tato. nnd to rcrcoiTO compciut- 
tian therefor." The Hoiwe vot« atood ^3 for ihU bUl, untb 57 
oppodogp The ScniitL' rcfuHed to di«cuiui Uie tnll or bring it 10 
& vou, and It was carried over to the following sessiozu 

TiiK £^£NATE Refuses to rNTROPBatE 



At the foUf>winif ecasioD, I6$4-60p liovrtvor, the Senate n- 
sumed com ide ration of the hHV* In Lbe iiiacuuioc little ma 
addcfJ to W'hnt haa been cited from the Housk; dcbatca. The 
apcakcrs for the atatc monopoly Uixolt upcn mviolahle eontncb, 
v««tcd inkrcjitK, and constitutiODal Jimitationa, irotDg bac): to tiOa 
days of Madifiou and Monroe for their amnmnition. They ar- 
guc;d t^iut thi» power to ''efltabliuh" p<i%X roads trax limittid to 
defti^ating roads already «3dsdD9, etc.: hut the erox of tb9 
tnnMrr — lh(* i|uc<Ki.iiin us In whrthrr tbiM tmmoiwiiy iK^tiiiilly imu 
olistnictjnic comiiien'e lietweeu »lat*is— was not aatisfactorily 
dealt with. It would hardly 9vvm adeijuattf aa a defema of a 
caae of ftlatc interference with interatata commerce to point to 
the fact that Congress in diarterin^ the Paoilic railways aicted 
only for the territories^ expressly tnroinc to the sUtes for tfac 
eonftlruetion oi the Une tbrou^^h their apheree^ or to mention 
other infltanceR of state taxoa on traffie, aa did Senator Ten Eyek 

(R J.)-'* 

On ihn othpr hnmi Mr, Sijmner (Mass.) made a very atrong 
apeeeh iu favor of th^ hill.'* lie tn*tk th** grourd that the anity 
and intp^rif.y fif \hr. Kinmblle were involvetl in this issne, refftr- 
ring to the monopoly aa a "iisurpHtinn with all the pretpnsiom 
cif stnti^ rjghlsr hardly le-ss flagrant or pemiGiotia tban thosD 
which have ripened into bloody rebellion. " Hi?* chief cont«i- 
tion wan for power under tlie commerce clause and it ia auEnifi- 
cant a§ being an early statement of the interpretation of thft 
eonrtitvition in Ihifl matter which later oame to be the preYsUinf 
one. The cose of GiHbons vs. Ogcleu, in wbieh the Supreinft 
Court decided against the power of New York to grant a steaai- 
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Lopcily, VTM (*it*>d to the effect that tlie power of Ccm* 
gTVSR over iutt>r^atr> I'owi Tin* reft Jm« ml Mop nl sttJitL* lities; tlmt, 
ir ('aDgTi'iw Iinx dm jmwpr In TVgulnti?) that ]>nwi*r miJ^ lie exei^ 
CkBcd wJit-rtTver the tiubjei^t exUlH; hud timl «very Slitt<? liiis Hm 
riffht to pfLTticipotc in such conunt^rcc/" And ho held that thiif 
Applied to iDtcrQAl commerce by rail aa well fts by water. A 
Jttt*r dcciaum l>^ JuaIkv Story ^v'hit■h hi? quutctt ht pcrhnps iestt 
w«Jl knowD. K<^fcrrinfr to th« power of Congress over commorce 
that emlaeot judgd saidi ''It doea not atop at tfae tncre bound- 
ary line of & State ; nor i% it nonfinod to AC^tii doTi« on thd Wftter, 
or in the neeeneary eourae of the navi^llcm thereof. It extends 
U> %wd\ M'\M (fonrf on littid ui iijtrrfi-rii with, obiitrui^t, cr prevent 
the free eixercise of power to re^rulate oommerce with foreign na- 
tiuDK atid ATiioiig Ike Stntea.^'" 

Ab lu Ihi- pu»t-ri>AL.U <-lfliU(L-« Jnsticc i^tory waa figaan turned 
to with, ttpprovaU and a paaRa^ from hia Commentaries was in- 
deed apropos. "Let n ca*c be Ukcn," writes the judice, "wbon 
State potjey or State hoblility aliall load the legislature to oloao 
ap or dUt-'oiitiuuo a road, the Duareit Jind the best between two 
great Staler, rivals, perhaps* for the trade and interoonrse of a 
third State; «haJl it l>e caid ihnt Coiigre<^ has ao right to make 
or repair a rond for keepinR oppn far thp mail the be^t meairs 
for coDuuihii^ii'iiliou tietwevn IIloch- States T ... In other 
worda, Ijavr tin- Slati-T* tlje power tn wiy how, or npon wbat 
roada, the mails ahall a»d ahall not travel ? If ao, tben, in rela- 
tion to ptwt-roodjk the St/iti?--* and not the Union arc supremo/' " 

Mr. 8nnancr i^oneludcd his ar^nunent ly maintaining; that the 
powi?r to raific an army <.nirnf?d nith it li\c rigtit to aiitlioruEO 
the aeeDciea required for ita troneporCation. 

FoJl of aignifit^Dce for the historian ia the statement made 
by tliia ain« senator in explanation of the relatively slight use 
■i yti mud^ of the eommerce clanse. He said that thia power 
had always btvn iispd with prr-iiliar caolifsn, beeatiae of the ex- 
tremis mixitiviTnfMi of ijn? Nfatefi L-tmCTrziing Ibeir Bovereigmty; 
buty be prophraicd, 'St still lives to be employed by an unfran- 
chised government," 
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App«rcDtlf the (otreme caation continue in the Senate; for 
that body rvfuM.^ to follow tlio llouac and postponed the tnll 
indctinitcb^ by a vote of U to ai.^' 



In l^^lf just licfun^ the iiaxxa^i; of licrr ffcmrrol Iaw, Ohio 
paaaed on act in corpora ting the Cleveland and ^fahoaini; lUil' 
road CoiupuDy, aud authorized it ti> build a rnilwny from Clcv^ 
l&tid to VmingstowD and thcnco to tho Foaneylvaiiia Ix)iuid&r7' 
lioe. The emi^ inti^roBU sooarod a ohftrter from PcnDffj-]v&ni& 
in IBb'-i, nnthorizing them to continue the road into P^nnsjl- 
vama nud cti to Pittaburg^ Thna th« company, holding char 
trrs from iw-a stalest, hiui a dtrof-t line from Cleveland to Pitti' 
burg iind IJiPiice by way of tbe Piltsbrirg and Coonelmlle Uce 
Ihnxigh C'limlKTrlnticl ami thu Point of Roi^ to Vrushinft4in. 
"Witli fuiidh all raiMd tuid Hfxly-fpvon milo* of Ihie c?-onipl«<t«d. 
the Peniisyi V4riia k-t^Matiirc sat and m May, 16G4, repealed lh« 
charter for the PcnrnFjlvania portion of the road, robbinc it of 
ila eastern terminus. Thmiifh thtre vtba Bome pretext of an ai- 
pircd time Itmit, the tnic rea^iQ tti donhtJes^ to be foond in tho 
maehmations of tho Petmsylvaiiia Central railway eompony. 
vhich company oei^upioil a position of control in tho etatd cot 
dissimilar to that held by the Camden and Amboy in New Jer- 
sey : for we are told that when n representative frim the Clerfr 
land Hrd Mahoning vinited the Penrsylvania legislature to secore 
redrpes he was referred to the rnilway president (!) who in- 
formed him that the charter might \v^ reatori'd if he wonld mn 
the Ohjfi road su as (o connect with the Peimsylrania Omtral 
and flo tarn its traffic into that channel."^ Not choonne to do 
this the Cleveland and Mahoninf:, like lUo Raritan and Dela- 
ware Bay, turacd to CongroBB for rolicf- 



*'Ibta.. j>- \H^t. in fii'riiR iiKVRii- TIh' Till] wnti ttrtt lutnOfO ■* fotlown: 
*Tbit no dtlE^D of thi^ I^nlivil ^iMf* ttinl] I*? riflmltfl rroin tfnvn^ upon tifS 
rellrtwil or nni'IjiBtjIp vtntt^i wuliin ihc VniipJ :*Ut*?ii, u^t ffaui hut iu«ltni- 
homrit, clitjri-Iirtn r>r lii»»»:l», *3ri ni-r^»uiil r^ or tij r«*»«n tif ntiy fltac* liv Of 
■lanlclpal «tdlntnfF, or *tl aajr rul«, r^ffvlHlfoDk or aattt qf mnj cofpontM^ 
cospuij. oe prnmn wbal^vf f ;" nixt n (1ni> of Dof t'*« thftn ffiOO or !wfTlf***' 
ner)t ot not un^fr *ix montKn vim to tm thf pr\rxalty. 

"COfv, Otclt, 1S0G e«. p. 9033. 
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Tbe House VtriEs to Br&ak PfiNwsYLTAsu OasxnucmoN 



At the seacdon of Conj^ra following the S(*aate*8 refusal to 
•ct in the cBW of the Cnjnden and Amboy, anJ f^om(^ two yeara 
afl>«r Iho vote of Iho Uousv to prcveut suoh raonopolios, lui Uhio 
reprMontatir^T, Mr. Garfield, intn^duccd a bill to afford the de- 
sired rolief.*' This hill ^ttlhoriKod the Clcvelsnd and Mahoning; 
to cuutiiiw and eooKtTLK^t itK niilwuy from the vtUage of 
Yoanplown (i> and into the stnt? of Pennsylvania and Ihenae 
by ihr nnwl mfvautaifi-cm* and |jrarti<j;ih]p rout*? tti PilUburg, 
and eTLt&lillshed it Hb a inilftHry. pf>f<lal. and (Commercial railway 
of the Tiiitrd Slates. It pruvidrd lliat the rights of the com- 
fMCiy ahoiild be fruarantc^cd to it by tlic Congrcsa of xho United 
&tAt«A. and in c&^ of litigAtiun it ahould htivc recourse to thd 
fedcnL courtfi. 

Th* iuliaI ai"KunitutK wero brought n^nixittt the bill by Mr. Lo- 
Blond (OO- He «tatod his fcor lost the nieastiro should bocomo 
a aicpi^ing *\<ni<t to the fonniaion of great oongresfiional in<!or- 
poratiorjH. The hill weni^d to Uim tn Htrik? down the right* of 
IJm ttlAtA. and to be an enl^rSug Lvedco of i?^Titralized govern- 
inmt. And hr nrriLKtid Mr, (inrHHd itf mnkitig usp of the ext4*u- 
dn emjJoymenl of the military puwer during tba past five 
jeftn4 In inrorjw^rHtr n ifNivisiim h-tiprving ta thr government 
power lo lue the road for military and ptfital purpunea, and w 
jurtify an otlicrw-inr indcfcn^ibli'r measure. 

Mr. Moorhead fPa.) and Mr. Oarfiuld lioth thoairht ConcT^Mfl 
bJiouM inti^rfcr<-, thi^ Inttfr slating his belief that the timo had 
t<itM' for Ihc g^^Doral government to use the power clearly veetM 
in it Uitder the right to reignlate commerce among the elates, and 
iwt to allow states to block the free intercourse necessary to 
loduKthal growth and politit^al unity. 

Thp bill pajwd the HouBe 77 to 41, *»5 not vntrng. It does 
not Apiiejir 111 havf Ijt-i-n bniitghf, up in the Senate. 

A similnr bill conceminir the Pittsburg and Connelsville raib 
way wftH ititnxbic'pd wlmiil tins linu*'^ fml f;iiled tn pjijw the 
non»e. Tb» eompcmy hod evidently taken its cue to the Uoitfid 
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States circuit court which declarvil the repeal of its eharlrr t> 
be iimniTiAfitutiuDa]. OlmLnurtJvc und linm^iti^ litigstiim »u 
then bctrUD Id the state courta,** 



Bill in Faoujtatb Communication Amqkg tue SrATsii 
FAfiBED: 186& 

All during Ihe preceding dehnteB House bill number 11, en- 
titled "A bill ti> fyyiliiau comiuL-rcial, pastfil, and mUilary cmd- 
inuiiioHiiitn (tnimig tho mi'V^ml hIhU>m/' had be?n pertding. Is- 
1rulm!i?d by Mr. Onrfidd (O.) it waa referred to the Houae 
ctmmiil 1t'(? nti cifTiJim rtT nml vai']y In ihr Arwinn vrax r^ortcd 
back with thi^ rcuoiiuacEidatii:-!! tlmt it do paas-** 

The wurdiuiE of the hill vrut practically identical with the ooe 
conccminic the CaiuJcn and Aiiiboy. passed by the House is 
i8tJ4,"^ It authof];£ed any ateam railway to transport poeaeogen 
and fru]|{bt mi tbt'ir way from one «tutfi to nuothcr >^to, ud n- 
ceivii' oomp<?neatif'ii ihcfefor. Nothing new seemg to have b«eo 
bruifglit ijj> in iippoKiliuu tu t)it- bill, II waa reeugnij^l ibat 
whitp it wan iti^nnral in it« termn it wrk dirmrtrd to enDditinna 
in Ni'w jKi'SMy, Pi-inmylvHiiiw, and Marylaud. ht ihe Htiuwf the 
bill was oidered to be cnfioucd and rend a third time by a 
vole of 93 to 51, 36 not voting, and wa^ then pa^aed u&ani- 
mously. 

In Ibt* S<.'nuto Uxp bill was Ji^balod at some Icngtli and im- 
portant finicndmr:ntn were incc>rii orated. An the^o amcndiDonll 
entirely altorod tho aoope of the bill and throw much lifht oo 
1h« rail way- regnbition idt'Hs of tho Svuati^ it will ho well to 
give them anention, Kr, Clark (N. TI.) was ih^r aulher He 
Jirst moved to strike out the word "(?oiinefltion" from ihe list 
of traiiipcirtaliriri M^f^rn'ipn Ut lie Pfirulntf-il, in onlrr In pn-vcnt 
th<i atrt EMr'iiiK >vi ir]tcrpri.'ted as to givt? oni< railwnj- 1b«- ri^ht ti> 
ojKfrnti^ oyiir uiiolher out euuiif^clki^ witli it. The amcndnrtfit 
■wftn aRTTrd fi without appfljvrit opposition." Yet today we 
think it ri^lit that railways he compelled to join And pre-n^ 
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otjd Uu' iiiiirtttLiamt wouU (vrtninly wriiknt tbc ni-t hy leaving 
it poo»ibl« lo refuMe ihroucU i^ouBe^^liom. 

llr. i'lnrkV ti^-xl nmrndnicnt provi<lf*d tliftt no new railway 
or conncctifio 8houl<I be built without tbc consent of the st&tc m 
irlu«li it tvaa lo li«. Meeting with ftome oppc&itwu, Mr Cl&rk 
vikril if it wrv thai intontion to ftutlioria^- anyone to build a road 
vritbin a state vnihoui that slate's oons^nt, and Mr Chandler 
(Mii^h.) rrplu-d iIihI tliiK %v\ts ikie tlir iiitnilum; ht} eipljiined 
the ohjert of fh^ bill to be "to compel any state to permit the 
tnifllt- of Dthrr Ktntav to paw IhmiiKh il, if thrrp hfi an open 
dutnwt.'^ Th(t Aiiieiiiliikeiil vhh jm^hed by n v'ute ftt 24 to 15. 

Now Mr, Ohiindlrr wa* i-hHirninn n? tbc comniittfc un com- 
ineroe. but \m ftlateiuenl of the meanin*: of the bill varied de- 
cidvdij fmm that of n^nif* <>f hiv <:ollcngu(-H n'ad from tbnt 
•ttichrd to it by the House- Mr, Sherman (0.) complained 
liitt«rly that the bill was Ix-iiip nhoni of ita ohicf feature," He 
bad iroiit''d ariditifknal powers cmjfrn'cd upon cf^rtain railway 
eompanW in order co facilitate oommeree among the states; but 
tlw btll, aa nriieud<^1, gnvr^ tin pimrr^ not poiasesseti iin<iier slate 
charter*. Ohio and The \Vi?ftt were beinp bfoekf?d in the efTorl 
lu marki-t tbrir product* by tlir wUitr of Pennsylvania, Ttjeie 
hud lieiji aliiiuM n lillW Mnv Jii llie elTort to get through Kne,'* 
nnd lb*- IVimptylvmiift rfiilnil wnh the only route tlirough th* 
aUte. 

Mr, Sumner (Jfawt,) alw> n'^rr^Med tbp am^ndmfiit. tmt 
tbouffbt th<^ bill bctt<rr than notbinif in that it nttacbed the 
tiKiiiopoly of New Jeraejp', *'whit»h was in view when the bill 
irsm prtTMnt^d," Tt would aIao ftirriRb a procedont for future 
ftction. Mr. Howe 4^^^-) ^ae perbspa most radical of all in 
hiH flrguin<-nt for the pow^r of Cf>nffr«.ss, Indeed, being naked 
if ('nntrreHfi bnd power to rei^nlat^ tiOls tm coTnmprce be repliod, 
"tkat wr ^latp Ibe powi-r l« n»4(Mlnl** lolls in some way, iT it be 
Decenary. I harp no more doubt tlian I have of our li^bt to 
make jipprriprifllimif*/' — thus tal^iiiic advance gronntl on the 
question of ratx- reimlation. ile hold that Conirrcss had the 
power lo reflate commcKe on iht railwoya of Ntw Jei^ty and 
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thiit the iKivcr of tlic ^veral MaI^s to iinpose terms upon com- 
pjLuieA ct^fttnifitiiig raitwuyx niua lie sutxirdinate to coogns- 
sioRni power to ivgutale uoaimerce, 

BrnutorA Morrill (Men). Ft^Ascndeu fMe,}, &iid Davu {Kj.) 
oppubed llii.- bill on Htrict coutitrufrtmii groniids. Tbc7 beJifrcd 
tbnt when a state had coiutructtd an improremtDt tnd Uiiu 
jnorL-HKed fflcililk^a for common^'.', it Wou(jpH tt' tlit* nlntc und 
IhtjrL* wm 110 rtfuBwJn for BOVftramrnl inc«rf«roncc. ill- Pirn 
hold ihfll, while the stato had no junfidiotioa over mtoreuti 
oommort'e, ttii? only way in nhkh Coftgroiui <!0uld commit utiouolly 
inUrfrnt wiiH hy (constructing a rrjad of its ou-n. 

It may hi? snid llml in gruvral the (ippoKttiori stiM>d for Ittmtr 
ftiirr, i;iiiivi(liiHlisin, niul a nnrnm' intei'pret&tion of the cotutt- 
totiou; and the hui-deu of Uieip plea wat-H for Coiiipiw to kep 
ita hftnda off, for this wn« a (|Ucstioa for the courts. The sUta 
aloao could authoriM the conalriictiou of railways within Ihdr 
houndH; heitot* thc'y cciild impo«c i^iich restrictions as tbcv hav 
fit 

Afi am«ndod, th« a<7t was finally pasaed with 22 Ayns t/^ 19 
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It aimpt>' aathcrlited auy exifitiug httnm railwny to carrj iftr 
tcntatc truflic luid to receive compcnanti<4i tbcr«for,— not to 
affect fltipolatioDa between the ^ovemmcnt and any railway fcr 
friM; Iran&porfjition, — nnd did not pn^hibit a ^tate from forbid- 
ding the constructioD of ii«w railways. It would be effective 
afTiiiuKt the Camden arid Amljoy's persecutioii of the Kahtan 
and Delaware Bay, but would not remedy mieh Biliialiona a« 
eonfronliHl ib« ClPvpUnd and Malioniug," 

K£NTVCK7 OFPosEa THE Ektbanoe of &» Onio Railwat 

In 18^ th^ log)s]fltTire of Ohio poasi^d &n oot mcorpor&tiDg 
Mrrtain tndividuaJfl as truMtces for the city of Cincinnati with 
pow^r to borrow $10,000,000 on the credit of the cfty for the 
purpcAc of eonstrueting a railway from thai point to Chatta- 
ooogii " The prujpr^t. €if cnnrnc, invalided a right of wny »rmKS 
the t^aiv i\t Kentucky, wbleh prlvil^i^e thai state refused, pam- 
ing a cat law whirh would have kilhTl the rnatl ; nnd, in 1871, 
a hill vtfui brought up in tlie Senate for promoting the eoufltruc* 
ti<»ii t>f the riwd, the Cincinooti and Moiitbcrn, ar it wjia called." 

Tb€ reason for Kentucky's opposition to the Ohio project waa 
no doubt to tw? traced partly to this munieipnl jcalouny which 
exiat^ bctwew CincitinAti and Louisville. Moreover, Eentuaky 



*Tbr »Kt wt* ■> rolluHH , Wh'-twa th* iniBtlliitlDn of tb« Dnttvd Btatw 

CW >VTrfm1 tiAT'f, TO ciiuhliib r'«t rn44«, 4jid I4 raliie Jinil knpipoif aroDlm 

ftltlrfl. trhHc ritad ^m tr^-rnlrJ by tl^tni, Iti iiDreMiorv ■rtd »ii1jenEi. be. and *• 

rli^ all ^itBrnefrtT lriiopii» BOT^moLf^t i"jp;il1rs, cdallii. rrH^lRhli mid ^fitpfitj 
«« <b«tr »«j fKtm «ri7 rlnfi' M unuThi^ ■»<<>. itn>l to nrHva i-ctraporifHllDn 
Ihmfar, nnd in voriTtfrf tvltli rniiil* rtf nfhr-r «iii1o« «o mm to torra ?nnl1ni)c»u> 
tln*« lor thf fniri<i"tfinEh>n tpf tlii- •aiiif fn Mm |]|jiri. *if ^AillnM tnn : fVnfl'ltf^, 
T1l#r 'hi* Ap( Blinll rrnt iilfi->»T 4ny •ITpVlatlnri helwp*ri Ihr f^vrrYiPmrnt of rb« 
l^ltrd Kfjir*4 tnd unr riLllrniMl niiii(>fitLj fnr rfViHEimrurinn rtr farH tvlirinut 
MQipcnHildn. noT impair or rliSfiCi' ni»' ivinmifiiin ljn[>n*M ^J JJi- firma nf jirf 
&n rruiiHia landv lo anr neb componr * * * : ntrt Hbali li C^ conitniitf 
1o snUBTlav wi} niitm.iil rf^aiiiahj' lo drillil Hnjr ni-t* r<iji<1 or i^onnTllon viib 
aaj Mb«r n>aJ »^i[i[>g| «g(EjDFBIy rr-nui rlir hEri*- In Hlili^ti am-Ei [illroHd of 

»OhV Olvt«. )&rt. AppmtSU, p, r>; WJlNjimi, rTr^t^ffcf StafvlM of 0„ ■; 
M^ Tb* Bicl *■■ ir-nPr*1 l(i Ha irniki, but jimctlcHUj »PI>I1m1 to Clnclnnad 
aJobt. ]| pf«HdM Ut pvrrhifllnf rlf^t a' i*M anO ri>r tekluf laniT fvf bride* 
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hiKl hentelf chartered som« dve differ«Dt milva^ betw««D Ui« 
Ohio river and Hie Tonneweo line, find undi-r thtMt cirvum- 
sljiricHv imf uiiuiitiirjilly irsifntrd th(> jntnisiou of a foreign ccr* 
poratiou. 

BfaaLor Davis (Kir.) mAdc « long speech ft^ainst Hit bill,*' 
Ulniuc the ground thai this vju au uncoiutitiitioDal bl^rfeitikce 
with fttutc tLffeurs- This oorponttion of Ohio 'a n-aj comiog cod 
asking CoDjfreu to pii«s lu act handinfc over to It all the ^yr- 
ereignty, jariadietion, and umiaont doma;ii of the atato of £eD< 
tUQUy nl^&ff the lino of its r&ilwfty to the extent of mftinttijin^ 
and governing U forever; Congress poasesBMl no power ta^||H 
«iich no ju't. 

The fiu|i]iurler8 of the hill won a point in getting It refvrreil 
to iht^ ctiniiniltpp fin nJixitiirrrr ralhrr Ui«ii thr jtidipiHrf com- 
mittee; hut it was not pa^Hvil at thia aesuon, and at the follow- 
ing *«:wiiin w'c find Mr. ftJicrmnn reporting that u Kcntuckj 
had recentlj" passed a law on the subject, tht bill had better bs 
laid BAidc." 

Scmkaut jlnd Dt&a'SSiON 

Uriofly ih** e\pnts reronird in thin rhaptpr arp mm fofLlM: 
New Jeney, having granted a monopoly of transportation acKH 
her territorj' to the Camden and Amhoy, did not liaw ad«(iiute 
faeilitiea to meet the exigencies of war-, another ronte was nivd 
by the government snd was piiTtinLed by tlie state courte itft 
that service; it appealed to Congrcas and the Houao paMcdt 
general lull to authoriKc railwa>-s to carry intentAtc traflie. Ai 
ab<iiit the aamc time Pennsylvania rovolt(?d 6 charter to an Ohi* 
railway f<>r sellieh reasons, and again, the Hour* being ^)peflW 
to, it piweed an net nuthoriKing Iho Ohio roiul to build into Pffm- 
sylvanifl- In both eases the Senate refused to conenr with the 
House. Finally, in 1866. n general bill •wrtx pawand to fa^.iliistt 
commereiaK postal, and milit&ry Qommiuilcation nmon^ til* 
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•tAt«s. Tbi» did not authorize railwuys to build into a state 
witboot its couseQt, aiad lu 1871 Kentucky refused admittanoo 
to another Ohio company. A biU in favor of tbe company waa 
not p^iAfied. 

Poriiapit tho nioat KigEilEit^nnt feituro of the oongrcGsioual ao- 
ti<m in Uies^ mettere is tbe use made of tbe power to reg^olatd 
commntw ttniun^ ilio KijiIiTSr — t" th»t lime the most c<xli;nNiv« 
use nittdp witli re^Hrd to the regulation of railway tc-ariAporta' 
tion, Tht? iiiijiortMnce of llir Imig ilf^butcs ovHr Uie jhiw;*t (if 
ConyrcM under the '^comnif.*ro^ dau&v^' of the L-otibtiluLioii aa 
fin introductt<Ki to the regulation oF intcrstAte commerce is plain. 

The prominence of the po«t road^ claUAu in also noticeable. 

The rcffulation rutultiriK from the need of breaking atctc 
moDopolios wse entirely neic&live in character, that is, it did not 
positively, and in a Bulutantivo wuy, reflate' int^^^rdtate oom- 
mftroo; but ni«r«]y I>roli« down and forbade biirriers to such 
ooramerce on existiner railways. There wer« predieiiona of a 
mon^ oit^ndpd nsir of thr pnw<*r nv^r inirrstato commonv, and 
the act of lB*>ri uak n^ftrrvd to mt a pre(!edent along thia line, 
but thf! Ai^t itjuOf wru ncgiLtive. 

Thi? i;i^D«ra1 oi^-fthiim for the j^aaaa^e of tbia w^ may be said 
to have been tlie breaking up of tlit old, narrow- state policies 
as to commerce. A report made in 1829 hy Ihe rcnnsylvania 
■cnate on i^rnntinf; the right to a foretffti inilway to extend into 
tii« v1a1« is illustrative of the early conditions. It argued that. 
"Tlwj Stale of Pamiylvania has projected and ia now tvirrying 
into «z«outioQ an ^nlntffed and compreh^DHix'J! iiyat^m of internal 
ImproireRi^nt, deai^ed to rurninh to its oittiena tbe advantage 
of a chcvp tranRpnrtAtion and an Pony at^cess to market; and to 
miijb) ifi oirn riiy that market: . . . am] thfa great work, 
involvinj^ an immpnKi' puprnditure, is to he Ponfttru^tRd nt the 
expi-ustf i>r llie f>tat«-: and it ia askml fif flie legjtJatnre to gTve 
a rival city thr privilege of int<?rsec6ne these great iniprove- 
Bents at a point within ita o-wo tprritory, for the piirjiose of 
cocidticting the trade from Philadelphia to Baltimore, 1*^ enahio 
that eity to reap the benefita of thi> systom of internal improve 
mcnts ex*>cuted at the cipenRe of this State, and to deprive tho 
State of the roveuuij derived from tho trada of its own oommor' 
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cial city, and of Die lar^e aoiouDt of tolls wbtcb it is coufidcntlf 
Anticipated will be derived from the grcftt line of coimnimicii' 
tion froiu Middlctown to tii€ city of Fhikdeiphia, '"^ lit war 
with itJt oatiocalizing influeiiceB, the development of an ewt- 
boxmd traffic in the West, the general railway <^rpaoeiOD &Dd 
accompanying ccmmcrRia) dev^lopmeat— all theae faetois united 
at about this lime to break down the narrow etate polic^^. Tbe 
growth of the railwny mail service^ too, niiglit be meatiuon) la 
this t.*onnec!iion. 

The interests or sf^ctions which moat strenufiusly oppotufil alaXe 
ohfatruclioDs wcie the post office and the war departments, the 
conmif^rcial iuterccits of New England and New York» tlie afiri' 
cultural sections of the West, and travellers to and from Waab- 
jngton city. Tbe war hrouKht longgtaiidin*: trouble betWMa 
New Jersey and Maryland railways and government depart- 
taenia to a bead. Now York merchants had long complained of 
the obBtruclior presented by New Jersey to their commerce with 
the Sonlh ard West," and New England was inlereated for 
similar reaacins, an well as from her gruwing dependence upon 
the West for her food-m ufTs. 

Following the war there waa a widespread reaction agaioit 
con>^raliouB, iiioitopolies. etc, which was turned toward rail' 
ways in particular, a writer in (he Ncrih Am^ncan H^^viete f« 
18C7 dwelling upon tlie "monopolizing tendency" in the carry- 
ing trade, and holding it to constitute a problom on a par with 
that of southern reconstruction.'' The shameless iise of political 
power by tlie railways was aleo the frequent sahjeot of cob* 
mentn 
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CHAPTER XVIU 



FKDBRAL REGULATION OP RAILWAY BRIDGES 



Habj.v RBJri.ATioN : The 'Whkkunq Bihdqb Cash 



111 tlie uue of bridges over navig&ble atre&ms Cou^re&a has 
rcgttUlnl railwAy construction in a direct and ffoncrjU way. 
The approval of p\^ns by the secretary of war ia required for 
tridir<'^ [>vfr n/mgalik slr^^atuti^ imd^ wiicrc the rivcrw form tiic 
boundary botwcE>D gtnt^a, ConjrroM hfts ^rrantcd apocial chartera, 
Su^ eontrol hae beeo baaod upon the commerce dauaa o£ the 

(m^tuttQD, 
Ou6 of the «arly leading cofie^ of coDg^i^essional i^e^lation of 
ndgea undt-r the power to regulate eommercrt ocourred just at 
Jhe bcKinnint; of the seeond half af the century. It did not 
InetJy coneem railwaya. but is important as a precedent, The 
aerofii; thr Ohio at WhoolJcg had hcea constructed under 
mot of authorization from Virginia.' It ^'Bst built bo lo^T that 
19 lofty ehimn«yK of some river steamers eoold not pass under 
h and Pennsylvania broiigbt suit apiinst the eorapany, elaim- 
ing thAt hfT "'iimmpn-e was Iieiag chHtnicrted. The aupreme court 
deelared the brid^ an unlawful obstruction. Congress at once 
pM§i^ an act — in 1852 — authorizing tlie brid^ and setting aaide 
the eonrt'a decision. It declared the brid^ to be a lawful 
rirtn-ture, established it a« n post-riJwI. mid ordered »t''fLml>oata 
to BO adjust their smoke stacks as not to interfere with it.' 
Pnrtber litigation with the object of overmlinjr the aet of Con- 
ended in a deeisjon of the supreme court which deelarod 
it Congr«v had full power tinder ltd light to reflate ocn- 
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mcrcc to deride what nu ui elislnictico and that the act w«s 
valid, 

I'rjor to the Civil War, hovovor, the bridffo qucstioa wu of 
relatively alight importaace. It was onJy vrh&n wtstem dercl- 
opmi-nt ni«c!i? the bridging of \he Mi«3(tmippi and Ohio rinn 
esseEtial tliat iiuportaDt congreafiional action began. For la 
thosw dityx the rivers were highwayv of much oommorco, and 
great rafts and taH'OhiioD^yed steamers were borne 07 Chem, 
demanding wide, unobstriicted cliRiiiiela. Tlie Iirst bridgit over 
tt« MJshUsippi river between Rotk Talaod and D&veuport, for 
infitiince, was a r&ilway ilrawbridgc built without the satiction 
of CoDf reM. OA wa^ the earlier cufitom, and nver trausporlatiOD 
interests complained liitterljr rtf the obatmcti^n it presented- In 
the Hcv-mth decade came the hceinniBfr of the firat important 
bridge iuKislation. 

Wats ly which BRrooE CoNaTRucnoN Has Been REQt:L^TZD 

Tu Rt leRftt three ways tlie giwemn^ent has n^eMsarEly {titer* 
fernl hi !hi* f.onsh'iK^.ioM of whal is off>»ii nn inli'Knd fujrt of a 
railway M>bteii: U ha^ In «:iine o^es practically rerfuir^ the 
const ru lotion of bridges; it has determined thi* location of tbc«c 
and others; and it baa preaeribed the kind, aize, eto., of mMXj 
more. 

WbcD Congreea, in establishing the Union Pacific railway, 
providird that its eastern terminus should hu uiKtn the weeit^ni 
border of town, it praoticnlly required a bridge acrom the "hlU- 
Moiin river at that point. And the act of Con^reas grantiiig 
hind to lllinoiii provided for a railway to Dtihnqiip, and Dis- 
buqne lay in Iowa; h«nee the foree of tlie argiiment that It vat 
^vidpntly inti^nflf'd tlmt a bridge xbould be ennstm<;lpd acron 
the MisHissippi river. Tn 1855 pressure was brought to bear 
upmi tbe llliiiniM rpiilral In niak^' it mrry out the intention ' 

Ah an inBlauce in which the ^vemment spociScally fixed the 
location of a railway bridge, the cue at La Grouse, Wis, may 
be mentioned. The railway woa authorifed to build a bridita 
over the Hias^sippi between La Crosse county, Wia,, and Uod- 
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mm couuty, Midil In auoordanw with the nel, ihu seertinr/ of 
war li)4;Ate(l th^^ briilgc* wlifcli loi^tiwi proved ucdrairable to 
the railway and it pelilioued Couyrauft ft>r peniiWon l» Ijc^nt^ 

^k Mnuy illustratioDa might be givcu of the vrfty b vbiab Con- 

^bnaa prcicriWd tlic details of tmdgc coDfttruction. The movt 

^rwimnion piviTiei{>D ooDccmcd the length of spimsi arehas, or 

dnvB and hvlghl BhovQ tliu strcuiu, Typioal rogiUation of thia 

df^crif'litm mjiy h« fouod id the raise of the Chicajfo and Dli- 

■ Bovi Soutbem's bridge aeroaa the Big Wabaith,^ and in the "act 
ib) HuthorixfT \hc roiiKi.ri lotion nf rrrtuin brii](ffw, nnd to PHbih- 
litib them s» post ronda" paused in 18^6^^ The objet^t of this 

■«»pervi»ic>n vrn*, of noiirac, tn jin-wrvc ihc freedom of nnvigm- 
teon aud it waa in tlid mtereit of inland water traiiApurlation. 

CoDcrewL tind mon' tbjin rjiie Irwon to Innm Iry expeneccen 
Wlien the Chicajro find llitnot^ Southern came Ixifore that body 
'ith a petition for bridjre riffhla over th« Wa^uimIi, Mr, Edmunds 
led hifl coilenimc"* of their trouble with tho CineJDrnli 
fc: here ulteration to me*t tlie d&maddit of navigation had 
bc«n r@fu«od iinleni th« gov^mm^nt paid for it. At hid ang- 
gcalion* Ibe bill was amended to provide Hpeeifieally. not only 
tliat tJi9 brid^ft nhnuld nlwApt b(i krpt ko iix nnt to iolerfere 
with navigation, but al^o fhat it ^hmild be allered whenever 
CongrcKs directed, and at thn cxprnjie of tho ownfmT 




OssrarcnoK or tub Omaha Biotkie Attaciceo 



I In 1874 a bill wTAft intrnduofd which provitlwi that the bridgfl 
untni^'leO by ihe Union PaoiJlf- over Ihe IVflasouri river be* 
tvreen Omaha and Council niufTn, together with its npptMncJiea 
on Inciter wde, ahould be held and operated a* a pait of the 

•coationons lino of the rnilway* 1*lic reoson for »uch a measure 
vaa tliia: the bridge had been operated by a nominally diatioct 
company, the "TraoMfcr Comrnny/" and na a result, traffic 



Wf an«\. I*T2-Ta. fm- 10. 
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WSA being iDt^ri-upt«(l imd impeded by tmroasonobJe r««tnc- 
liuTiK. l'ABii?ageni were cnnipelled to transfer to the <?ars of th* 
Transfer Company — which were not what they should h»Tfl 
been — nud t(" r<^-chp<^k their bn^n^, for irhich privilege a fee 
of fifty cenls whb csucted. To transfer u freight eur ovpr ihr 
river i-.tisi ini (V'IIni-«. TIk'- rvil of Ihc Hitiiatlon tors eoliaDeed 
by the fact that the^e practices were in tlie nature of a di*- 
criminntion in favor of Omnhn, imd it wm chanrcd that the 
city paid for the favors it received. 

Sueh diHcnrouiation, it will be olMtcrvcd, tended to defeat tbe 
purpose of Congn^ee to make thd oaatam temiuitia of the rail- 
way lie in Iowa. 

N» vjilid argnments werd advanced against th^ passage of the 
bill, save ttie fat^t thnt tlie \mn\e hitd already l^een tak^n to thfr 
eirciitf. eiHjrt for Hie district of Towh and was thufl under ad- 
judii^atiou. On tliis ground, aetJon on tlie bill was defnrrod. 
Tbn cnxr, which was a proceedinf; in mflndamiis to compfl tbe 
Ijnic]] Paeifio to operate ita railway as one contintioua line vtts 
won by the j^vemment (ex rcl Hall et al.)," tmd, the QCCcMity 
for it being gooe, the bill waa not agair^ taken up. 

Ratk« op TuiJ. vu Rkiimj&s Rkchilatkd 

Tlerprein^e bns alrendy been macle fo a Inw pniw^ in ISfifi and 
entitled, ''An act to authorize the iionatrucUon of ceilain 
Bridge* and to establish them aa Post lio&da, " ll authorizdj 
aiiy j><^r.soTi or corporation, havitip nutbonty from lUinoia or 
Migso:iri, to build ft bridge ocKiRe: the Mianiasippj nt Qiiiccr, 
and to ley tracks over it. All railways terminating hero abDuld 
be allnwr^d t<i o.raM tbe bridge for r^asonabl^ oompenwtioiL 
Slriiettii-al requiremenls were given, and the bridge deetar«d s 
pOit route. KiTuilar provisiona were added for several other 
bridges. n1 St. Tjnuiw. Prairie dli Cbipn, Winona, Keokuk, vU*.. 

Hiii tbi" rhii'T n^junti IVir nietilinninyr tliM art here, U ilh pr> 
viaioD concernin*f rat*** nf ebarge on tbe bridges. It runs as 
follows: *'No bigher charffe sball be made for tbe lranBTnia5i<>n 
over the aame of the mails* tbe troops, and the munition^i of 
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rnr of Ihr TDitrd Stati-.*, Ihiin the niU* ppr mile paid for tlieir 
tTAQ^purtfiliciQ ovtr the miimaibi i>r puWi*! liiKbwttya LcAdrng lo 
tile wtid l>rkl(r^." TWiJi formula vrns commoDlj included in 
«uch acU.^" Thouifh of ni* j^rottt practical effect, the proviaiou 
is not (Jovoid of K^KNifeiiK^o. It vrnnld mcnn decidedly lower 
rates Top goveramenl traiifiportation tlmit those geaoraUy en- 
fonwd in privatu w^tvicVh 

In 1873 a resolution looking toward moro general and positive 
Aetbon tbun tliiM was pottiu^ by tiio HoUf;e. It was to t\w vfft'ct 
thill lhi» eonimittpe on railrneda nnd canaln imjuire wheihor tlie 
™iPH rhargi'U by ili<» Oliit-ngo, Kth^Ic Ixljuid ami Pac-iliiT for the 
tmiixpnrltition of cars, freiiflitj and puwont^nt across the bridge 
eo»t]uc1i[iK DAvt?nj>«rl flud Rock Uland were reaaoimMp, «nd, 
ir not, what mcfwurcr* might be taken to make them sr>.^^ The 
vordin^r of iliia proposition reniiiidB one of later diaouflHiona, 
Jlonrvcr. no further action in the tnitter scema to hcvc been 
Uiktn and no ri'port was mudo. 

Of widi^r «i|rni^ctuiee, too, were certain clauHC£ inet^rtod in tliu 
JBClWlUllg a brid|i6 ovt>i- the Missouri in DouglAs trounty, 
■■ Onw j»rcjvid<^d f«r w»iy* for wa^una and ptdeTtlriani, 
for ih* use of which reasonable tolU sn uppmvpd by Ihp Sfl^re- 
birjr nf w»r mii^ht N' rhury^d. ftt-ction four contained those 
iroitis: '*and Cont'reM r(*i.TVCH the right at auy tinie to rcgu- 
late by apprcipriate Ip^ifllnLion the cUarKC-s for freight ami pas' 
sraifera ovfT said bridge," Thi* in a considerable *tep beyond 
ifgulatory provmion of iBe act of 186G. 

A rcaacm given for tho nuthorinLtioD of this same Dt>tiKlaH 
emmty hriduc was the dosirabilily of compotilion. A committee 
njport Mated that, on account of the great traflie al Omaha* — 
Qoe ihoLVaLiid t'arloada of freiirht per w&pIi, — a bridge should be 
erecliKl hy another company than the one having the then eidsl- 
itip bridge it* chaPRC. *'fm' Ihf ncconimodiLtion of ronuuprce, 
aiMl ihr prduetiiiu of IoUm imiidoiit lo rumitt-tition.'*^' 

The |irovi>iroTi in the act nf ISCfi rc<|niring eqTJal IrcHlniPiil of 
iU rnilnay« ^Irxiring lo usi- the bridges concerned h typical. 




^^ 
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Ad act of 1SC8^ for inslance, required the same privitegra for all 
niiIff«yN; tut tliJH net itrnkrH llir Ki^iScnnt re^xlatorj csctp* 
tion Ibrtl if any raiKay tlcoulO n-fuse to chi^ck bair?^^ oi* "com- 
miiU'* fare* wilh aU rnihv«j-n iigrth or south, — the bridge 
crossed the Potomiic at OcorKCto^D, — the right to the bndc^ 

C0XG»KSS AlTHORli^FS A BKtPaE IV SPITE OF StATE Laws 

Thf Whppling Ijriilge riUfK mrntirmnd hIwjvc tt'prv rlpcided nt 
A tiiLie ivhen tu iJKKit iiiej) innutiitfive meitut [luvi^atiuu. And lu 
13nl.*'li v-s. Wilharapttp. Brii^ifr Tr. thp miirl ha;«ix1 thr power of 
Coi^reAS to authorii^ brld^cfi upon its control over uavi^able 
wnttra. But in Jliighci y*. Northern I'acilic {1883] n drcnit 
court obeerrcd of this deciAion that it did not deny the rifubt 
of i'ou^reHer to bridt'^; or nutliorut^ tin; lirid^tng of n&vigable 
enters under iU con^titutionfJ powsr to establish poet roftds or 
prcrt'idv I'or the common doft^rmc-; and in tlie hut year of our 
period, a t»(uae w<ua willed whiob involved the regulation of Tail- 
ways. On Apnl 6, 1^86, New Jersey, knowing that a bHdge 
wits iv hv vtm^Jrur\i*t\ Hrrn™ SlHlrn Ishind Sinind, pAiBipd RH itai 
proliihitiiiv the ereL'tloii of hi'idjt^ii uvei' any riaviirabit* or tJdal 
wtLti-r whirh riirpHrnlr'd it frnni othcrr sdiilrji, without prrmijwkm 
from the New Jerwcy leiriftlaUire. On June 16. of the same yearn 
Oonprrfw cnaftcd thnt it should tio lawful for the Btatcn Iflland 
Rapid Trnnsit ('oripony and tli-:' Haltinion? and New York Hail- 
road (^oRLpan.v In huJd rmd maintain a hridfro APro«; Statiin 
Island Sound for the pawa^e of railway iraina-'* The bridge 
waa to bt n lawful KtruoHiTt and a post route: the ratoa for 
traiiGpnnm^ hibUk. troope. etc.. n^t to f»xce^ thocs on railwajs 
and ritHd>4 loudin^; to the bH'^l^- Litigation fovolviud; t)i« brid|ct^ 
was t" b4> taVrn In thp nmiit r^mrt of 1h<i T7nil<*d Slali»K, 

Tlie Sinlen Tsknd Cnnipauy juiw^i'edi'd to Imild tin* brid^ 
without getting^ Kfw .Trrspy'* Anthorrxntion, ard suit WM 
brought n^aiust it. Tht- case hung upon the power of Conercae 
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to authorise ihe confitruotion of a bHdgie, the chief coutontion 
of Ibtf oppouUnn b«in^ that privstf* property was being tftken — 
in ihe shape of Iniid for the pion; — rcUhoul due compensation. 
Thv **ourt, hcmtpvor, hrM thnt. tlir (Hmrr tif Congnrw was ample 
Aud excluMV^. being mdepetiileut oS the t-op^nt of Lh(> ntate; 
«iid it iritrd ibr tiiking iif Innti for prut nHlriw ju n preredpiit in 
point- ItA opmtoii wfiJ) coueludod iu llie^ word^^ '^\Ve tbitik 
tbAl tb1^ povp'i'r to ly^gidatc commorc^ brtw(rcri thv States ^xtfud*. 
not only to th? control of the naviirnblc vatera of the coiiiitry> 
And the landft under tbi>m, for tli^ purponj of nuvigiktion, but 
for Lh«< pur-poKO of er^oting piers, bridKOe. and all other instm- 
m«Dla]iiies of uomnieroo vrliich, in the judgmt-ni of Congrciut, 
mmy b? nwf»«wiry nr wpfldtAnt. "** 

H^rv then Congrt<«a autliori£i*d tlie oonKlrut^tion of a railway 
bridgr in cpitir nf a rIjiIp*k prohibition, nnd its AiJt.bori^H.tion 
w«H upbt^Id aa being ctaiMitiiUouiil under Lbt power to regtilate 
intrrvlate ctminnn-p. 



^^Tf. 
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foi^ ytar» later CoagroiM wtnl furlhpr Jicd m<*orporal<jd a 
bridge company. An act of 1890 (*hanered the North River 
Brid^ Cotnpany. autborizbig it to build a bridge boroaB the 
HndaoD river lu»iwepn X*»w Yort and New Jfrney and to lay 
tracks thcmin f.o roimeet willt railuayn "In tyrdvr to fHellitata 
)titprKtftlp rotnineree."'' Tlie mmpany was further 4*nipowered 
Ui cnliT and r«tidi'niii pnipi-rly ii'mrding il< mu'Ii riglttw u-Hrtt 
enjoyed by railway and bridifc companies in New York and New 
Jcrwy. Other provi»ionK were that the transiiiortalion of mails 
•WM" the hridge whonld be fr*e, the interstate commerce coramia- 
fioD vran to r^-irulatc tolb on the ba^iB of the actual eoet of thd 
tlrncttire, juid any litigation waii to be taken to a United States 
circuit court. 

In thi* anMP of TjTixt<^n vn, Ncrth Hiver Bridge Company, de- 
cided in 18W. the validity of the aot was upheld by the cjiurta, 
tte d^nion ckolunng thnf Omgrr^cs under the commeree elanse 
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mAy t^reato curporatioDs to build bridges across nartgal^e waUn 
bettrccD tno &tatc3, and takt private lamia thctcfor, maAuu^ due 
coEupeuttationJ' 



Suuu^RT 
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The conclnaicns to ho. drfl\ra from the history of fedcrsl r»g. 
ulaliou of bridge!^ fur ruiluu^h are tlear. Congress, in tlie 
inti^rt^Mt of waller IrnusportiLtiun, reffulated bridge (^unKtrut-tiaOi 
botli loiratiuK and prest^nbinj^ its luaoner Relation ww 
called for to prevent the obstruction of interstate cominorcc by 
unrcaaonable aud diflcrimiQatory practices. Aod acts aatho^ 
iiing bridges contained pro^^iaions concerrting reasonable rfttet 
over tho a&me. tho basia for sucli reflation by the intcretatc 
oommorcd oommission being provided in ft latfi statute. A nJl' 
way company's bridges are part and parcel of its Lme, &nd tbii 
interf«reu<je was a rej^ulfltioia of railways^ — doubly so, in that 
railway corapanies were both the builders and tbe users of the 
bridge. 

Under itn power to rpgulate iot^ratate eonuneree by land Caa- 
grew htis authoii/(H] tbe eonstruetjon of bridges over navigablff 
Wftters ^itbin stfttes, empowering them to take by eminent do- 
roaia the land needed for piers^ and in at leaat one case » 
national charter of incorporation haa been griLnt^. The fact 
that Congress in eetablisbtng the Pacific railways ompowf^rcd 
them to construct bridges might also havo been mentioa^^d. 

As to the plaoe of these measures in the general UUtory of 
interstate oomnieree regulation it should be remembered tlut 
only toward the elose of the period "loea tb*re seem ti^ haw 
been any elaar reeogriition \iy Congrerts of the conD^etioD W 
tween them Jind Ih*^ rpgulntjou of eonmierce by lend, Nn que*' 
tiou of interstate versus iiitrahtate commerce seems to have been 
raised and but little debate over the commerce clatise is foond 
iu Ibia conneetioa. Tbe courts are clear on tbe subject, how- 
ever. Tn the freqnrnt mta d^i^laring bridgen pcifttrouti?* th* 
operation of tbe [joat office and post -roads elnuf^ is swn, and 
the imporlan^e of bridges in this oonneotion contributed to their 
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regnlatioD. But» judging from congressional debates and lef?ia- 
lation, this regulation seems to have been baaed on a broad in- 
terpretation of neither of these conHtitutional proTiaions, but 
to have rested on the preservation of the commerce of waterways 
&nd the better promotion of the public trade and welfare in 
general. Some of the acts in a sort of preamble state the 
ground for their passage to be "a more perfect connection of 
any railroads that are or shall be conBtructed to the aaid river." 
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CONQREBS AND THE QRANflKR MOVEMENT 

The OftANaEB MonsMBNT 

DurinfF Iho eijfht years auecoedine lh& war, iu^lLiiitrid d^vel- 
opmrait ir gAncriiL luid railway construotion in portictilar v«r« 
very rnpid. Just how similar conditioDs would have b««a had 
the war not occurred U, perhaps, inipost^bh- to aay; btit onruinlj 
nne nf Ihp mnst impnrtanT fapt»-irn was The intlation nf the eu^ 
rerii^y which reiiilli*!! fn>in war liiiancierjiig, — liki* nn nver-«D|^ 
ply of nxy^pn it IptiI nn unnatural vivacity. Fanners borrowod 
money t» buy land.^, towm arid coimt:ee Issued bonddi to aid 
rftilwayw, oiid raiKvnys did likewise to construct the desired lino, 
Both famiera and railwaya puahed for^'ard loo rapidly. Eflp^ 
(^ially in th(^ uj>por MiMimnppi valley were rnilw&y fn]h»di« 
carried to a roekloPB estremo. it boinK eetimated that l>etwMB 
1865 and 1871 eomt; 4 'J 00,000,000 were iiunk in wMUm railwojl 
Finally, as mnut he sfter an ov^r-aupply of that oxycen of 
trade, i?redit. the roaeiion ^jame in ths pante of 1873. 

The farniftna — and the rwlways, iiltimatnly — depended apoo 
the pnifitft.hle marketing oF their wheat ajid com rrops, and 
(luring (hr wnr mid for mump limp aft+*r iU dosm Ibe, pricw* of 
aKri<-ultural products were high. Bot with currency coctrw 
tioii and inorrosed production came Tower pricfs, whil*^ rnte^ did 
not fait in proportion and were fliictufltiue, Then the fanacrt 
c&mr to rfflliRf^ bitterly thcrir dcpmdcne-O upon i>a5tf»m marheti 
for the Rale of their trrnin. upon enstorn railway* for tranfipoTt*' 
tion, and upon euKtcrn capttflliM* for their lands; nnd Ih* c<«- 
plaints aj^Tftinst abseTiteeism and monopoly beeam^ violent, do 
vital and oonimandinc was the tmnaporUtkm faetor that t1 
was given most promiuenee, and, indeed, the railway method! 
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wbich prevflikd uL the Iiidl' wvt^ nach a^ to warnml attack. 
Corruption cf political unita; waatefuln&as aud mieTnaDafC^mdnt 
through "rinB*," ocnutmoUon oompHJiies^ tet fn-'ight Imee, 
^Xq.', fiuotuatiocis and diBonmiD&tTODe la rateti, due to A^^ree rate 
Wttf» — all tii<*»w thiriffK and m*>re wt»re rife. These riitc wars, 
kff^tiDg aa tbey did. competitive poiDts &lone, tended to pro- 
duce mi^qujilitirji in niti^ Ihn tunfTn from non^rompf^tilivf Iftcnt 
[MiiiilK ri.-rjiaiuti]g virtimlly iiiu'lmiiged in IIil* fnr'e nt* fulling 
grain priarn. 

The growing iDiportam^e uf tlif ti^^iHl-boimd ^raln traffic baa 
Alrrsdy bffu m<*nl,i(mrd. nnd prvhni»a vimc iUurtrntivr irtntistiai 
wUL makv the vignifit^ADce of this matt«r more clear. In tbe 
firM place the ffreatly inorcascd prodaction of ctreala in foor 
tjpical Orangvr Matcn nhoul^i be noticed: 
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"Now dona to jiljout ISSS virtually hll Ihf* surplus grain of 
tho wpslem Htatir^ wont to market by wiiy of the lahee and the 
Bne eanal or down the Mieaietaipf^ river; but by the ye«r 1873 
it w» Mtimated that about 137 per cent of that wLiit^h waa 
shipped eagt ffcni by rail over Uk* Irunk liiiiM.' More thnn this, 
DeArlj 50 p*r cont. of the entire esstbcund traffic of "the four 
main !Sne« out of CbSea|:o wm mado up of eerejils, and nearly 
45 per eent. eonsiHted of animals and animal products.* Tht 



'Mt^on «f Kfi. ^l«ft Cnm:aUttt nn IVJinap- aciut«i 1o 4h« flFatt«Br4p 1814, 
>/Kit,j p. 1^ llrchil utott* (tipflo Vii {mt rmE Af Ihe frc^l ihTppcJ 4|«t 
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followiiij: stati£itic& tndicalc the morein^t of ludi RtiipinfiDU 
over & wrics <if jears:* 
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Further statistics iiii^lit \n\ pnf^^uU'tl Ui Khov that the pro* 
portion of tlie total sliijiiiieut wliicU weut lij rati waui aUu in- 
creaaed. 

Thus, the grain traffic of the railroadsi vras i;rcat« and tbo 
ratee upon thai traffic were of ancreiwUuEly vital iuportance to 
the West. 

llLaois led off m the atta<^fc upon railvay CMT>oration«. lo 
revising her couatitutiou in IHW did ineorporatod a rlaiuc pro- 
viding that the legislature sbould ennQt laws regul&ting nul- 
ways, and in 1871 an nH was passed wliich pre*CTilM?d msiimum 
railway mtes and forbade dii^erimlnation. In the aaun* year A 
railrond iind warehouse eiinimission was 4wtMMi«hod, which, in 
1873 wiL« given power to make a sehedule of reasonable nuxi* 
tmiiri rates, tbe law of 1871 being repi^uh*d. Tbj* Grangfr 
moveiueut pri>per, Uowever, dalea from the Fariiiera' Aati- 
iiionopoly Convention Udd at Dcs MoiiivH* la., cm August 
13, IS'ii, when it vtrs formally resolved to curb corporntiotw 
and to agitate for a maximuiu rate law. lown pa.'^r^d xuf-.h & 
law in 1874, and Wi§eonBin and Minntfiota followed aoit. 

The Granger Agitation Reaches Covgkvjw: I86ft 

So widespread nnd vitally important n stthjert cmdd not hut 
find expreaaion in Congrega, and during the 8«ve;Dti«i hoectilitj 
to railway corporations was neceasary in siicc<«ful politicfll 
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ciui<lidatc9f m the West Oa December 20. 1869. Mr Williama 
(lod.) introducv'il a miolutiou toucliin^ the conBtitutional 
powor of 0^it*jrtfis lo rcirulfttc for tlic prolc<?tion of the agri' 
cullurnl tiilrrrifUi of the Norlhwfflt tJir chnrgc^ for freight and 
pa8fieng>er8 upon railvrays;" thie r^olution, by re&Aon of ita 
plticf Amotiif T.bi' i^nrliniit Pxpnimic^nK in Ct^ngrpss of those con- 
ditioribL vrhit^h led to the Graoger actlnly oouvomiiig raihvaye, 
st)d th^ li|r^t it thrtm's im thp cniiH^A for Ihst activity, is worthy 
ttS ^lUfttatiun : "Whereas" — ihe preamble ruuft— "it Is the duty 
of ihe Cntiirrwa "f the TTiiied States W affnrd pmteKion to all 
thi; indiJSiLlritfl, mMtiiifiu^tnriTJff, mul rnm*liiuiU'Al intt^mh* iif i\w 
rouiitiy erjiially: rtiid whpri'H* hy the e<mslrrK'liim aiid consoli- 
datioa at ntruKivr liiirx i^f niilway, ntriidinff frnm thn nrn- 
boATvl lo tbe aifrk-ulturiU Statm of Ihe Weat, and extendmg 
tbrougli two or mcrr Btati^; and ^hrrcas such railway eom- 
pauiea hy Hmr eotiaolidutJim have become aueh fiiaiit monop<h 
Vttn u to coflitrot (l»« entire lines of tronaponation from the 
producing Stj»t*?s( of the WrMt to ttie l-^isttin mflrketft: and 
vh^reaa by the retfulation of freijrhl traffieH on Ihcir line* of 
ntdn'ayrt tlwy have adoptt^J MK-h I'xorhUaiit, opprwaive and un- 
equal rates for the transportation of the a^enltunU and oth-^r 
prodiieiiont of the We« tvt to eoD^Time in eharpe** fnr transit 
mon* than oru-'third of thrir enliro vnhi*-, whilo thi' rnjiTiufHi'tur- 
iiig jntiTPHtH I'f Ihe ViHttt are protected by u tariff 
thrrrhy diitrrimfiTntiri^ u^nicifrt. the iigrinjlliirnl itju] other prfi- 
dui'tjijii» of the Went, roiitpeiletl \ti wt-fk a market at the sea- 
board; and whfrreos by the eighth section of the Constitution of 
th* fnit^d Stales it is [>rovided , , . that C^i^rrr-wi shall 
have the powrr to re^'ulute rrmsniefre with fnrei^ nations and 
aiDODir tbo several States; and whcrena doubtn may exist whether 
nndcr lh«^ rnn<ti1iilion OnirrefiM hos the power to regulate ond 
limit the rat^'n of fn-f^ht on Im'*H nf niihvn\'^ imtuonf; s\a<\ cx- 
ti^ndinff throng]] two or more States; Therefore, Rp^BoWed. That 
*• J\i<lk-istry r<tnimittee Iw itistnu'lrd Ut tiniuin* into ih*^ <*on- 
ittitiniwl jwkwpr of Congress to legislate, or to enoet sneh laws 
Rhall proteet th« gnrnt ugrieiiltnnil and oth<>r pr^dttcing in- 
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tvrcflU «>r the Wt«1. Iiy limittiiif the rateR of tArllf od siurli pnt- 
i^ucUouA from Uii* Wrjit to Hir M^n-biihrd , • >*' 

In B Wi:»rd, thti reaoluliuzi. i-lmrifiui! liie liuuk liiir^ witli ton- 
ioIidftUoti Aud iiioni>p<>Jy trailing in rxorhtimt ahH unrqimt 
ntCN on /L^nt-itltHroJ p^[vUlr>^ Ivmnd for tho »«a-board, aahs that 
doubt bo ol«arf>d up &» to l\u' prtwrr of Ooiiirr^m to rciruint' 
ruti-K tmd^^r the commerce dntiw. It is full of Roctionaliam and 
complama that tho protective Unff dixcrimmntoK aipiinAl tht 
W«rt sjt compared with tho Kaat. 



DKBATK on EXTOHTIONATK RaTE» IV THI! BA3ET-BoITKI> QftlEK 

Traffic 

At this wuue «i?a8iou. a (I^l^ate coar^miik^ ^overDm^nt ooDlrol 
tit riiWwuys. oi'inirri'd lu (W ftmiKi^ whi^-ti vv«k iWply tiiigi*il 
with Ui« u*^wl>' fli-ihea nvHU-in airtivit^v tt4^iiihl raJIwaj-n.' Mr, 
^"illiam* find,) Wz^o hy artnlmfi that lii?* plra was for thr iin- 
repitHriitfil laboring a^ritridtiinsU nf Ihf W™t *md that be 
spoke iu fiDtictpation of a trr<^at battle wliieh> ere long. wooW 
be fonRhl l>ptwe«-ii labor und eombiued monopoiicH, Wilbb IW 
laat fivo yv»m the four sri^rit railwriy* from New Yorl; iin<\ YhH- 
adelphia wast had combined, and lh«ii abaolut^y c^^nirollpJ tlu 
carrying trad4> for nix moDtha of tha year, Thfav "raduv 
kJCg^/' thwe '* blood- mj eking vampires." whose motto waa "im^ 
miaainn tn our cat tort inn ate dmrges, or your wh^st, ohIk, pixI 
corn may rot in your graiiarieft without a martcei. "— 'ahould tbi* 
'MirraiipH [Hfi^piiy" he Imijrpr tnlrraled oti tbc» pb»n that rmiueDl 
doiiLuifk la> in thff ElaleR and that CuDgreaH liad no power qht 
ralCT tnidpr the emslitutiim * 

He bellorcd that Cohk'''^** could resrulat« railway rat«a, ^M^ 
ways being: clearly the avenues for the iDtcrehemr^ of coouDOdl* 
lias and pr r.wnft amonf; ntati"! which conHti1ut«s the "commem'* 
of the coustitution, This povvr, too, Ka^f to Conjcrew thf rirt' 
to thuHep and im-orponiti- Ihr ohmiU'*!* tlirouifh whidi inlerfiaLr 
commerce ahould paes. As a Inal rcBort ho vrra in favor «J 
chartpHn^ ii ^eat national froigbt highu-ay and if DeeemiT 
to give it aid. believing thqt the enormous ohar^M imponxl hf 
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10 ruilwity nioD^potiCH on wojttcrn coiumcreo during* the Lliree 
jesn pa«Aed vt'ould amount to unough to construct ^ad ^qaip a 

Id»iil>tP'imrk frpiglit railwnj' froni N«w York to Hi. Lonis, 
Finally, tb« natioDallitio tone of the t^fieecli should be noted- 
In argiiitkg ugnitiKt the pmpoKitirm thnt ihv ^tatni; jiTnTir have 
^nintfri! duitiaiii *ml that rfwigr^-Jis lias no power to charier cor- 
twimiifniJ* hv ilf'L-ldiTHi lltHi riinifrr>s*y iv^niKl in' ^'ringing liltc A 
wlup;ietl ti(i;iuit*l at llie icet vS tlie ilati? aiiJ tliirty-el^ht null* 
iona of people mu^t b»>w bubTnifwou at tbc fcGt of laiLvray 

kMr. WilkinaoD (Minn.) Followed with a rofcrcncc to tho cx- 
Ing drprivH^d (condition of aRrii-ultun- in th<T We«t, and 
dpiod as t1i& oQiue the 'V'^itorttona of a Few soulless railwajr 
Mrpomtiona/' Tho wlitfOt (■-mp for lit69 woa beinf? KoUl by tlut 
prodauera at the vanoua railway ^talionit fn' ahout 50 e«ntfl a 
Iniriieli at Iho same time the Np<w Y*»rU pri«n oqiiallcd fn>m 
11^ to fL25 pvr bUMhol: heii^e. frojo 70 to 75 oents a busliet 
was bffinjf (:-nUprti*d by Ibi* ratlwayft^ Minnrsota hnd n iourplu* 
of mmw liS.UOO.OOO biiNhel^. In NVw Yoi-k lhf»i would bring 
t2fXO0n.f)OO ; btit lJi9 pHtipfit Inilcm of Minmvotn would gH but 
♦^,000,000. Railway rati'K wi-i-e al b'iLiI i)ii(^-tbir(.r t<«3 bitrh. 
The iwople wer^ beltiif idundered I'y diarlired inouopoliea — 
inonri|Hdit^« wbicb thry find nidiHl by laial i;rnn1» or olhcnriae. 
Tile poHitioii of Mr WUkinaon. and rui^u of tbar tlk, T'U the 
reinilattan iiuf^tic^ is minmiod np in tbc wortls of Jiidpfo MiUi>r 
in the case of Gray ve. The Clinlon Bndgo Company, quotod 
by bjm: "For myEH^If I must say Ihat 1 have no doubt of tho 
right of Cougreoa to preecribe all proper and needful refrula- 
lioM for tlu^ oondiiot of tbiji immt^nae traffic tviT any railroad 
whieb baa viiluntarily become part of one of those lineB of intef- 
Rtalr comiutmioauon, or in Autbcirlxa the creation of «Ei(*b roadi 
wbeD the puri>ose8 of inlemtaie transport a lion of perftoiu and 
^brop«Miy juHtJfy or rpquin* It '^ 

^^ H*?, t<M>, wrtH bjgbly [iHtiijiialiMTir. T|u» Htiile lt*^ii!HUirpi< bad 
provirid umiblc to dfal with (lie problem and were largHy dom- 
Inatrtl by the pon^r of or^aui^crd Wl^altb ; tbcfrvfon^ ronicrETwional 



*Jla **« VOPH Mnlltln 1b plrTnnd In 1ST4 on th« tiu1« «t Cnin<* •(«< 



(S45I 



nrLlJ^TlN Cijr Tl[t: VMVEUWTY t>l' WlSC{>S»lS 

l^iHlntion wUM di-nuuidml. To iirgu^ UiHt wlmt N^^w Yoci*! 
lailwftyh 'Hd WHrt New York's Imsiriw*. he Hlalml !oIh* falWtinu. 
WaiLti' otlii^E-8 vcre intenwtirth Not A htiKhcI of whcftt from 
tlie "West pafi^ed tlial way but was inxed lo fatten the nioaopc^. 
But r^ijough hnfi been givm to jndicnti? the attitndc wid <i* 
irumcuta cif tliosc who repreHente^ the intercuts that ^^tr^r about 
to CTitcr the "Granger Movement/' No i^tronir spwdi v«i 
Txiiid'^ m reply.— ao imirif'diatt' action heinjt involved,— nnjrelf 
Mr. ICidruijre (Wifl,) and Mr, Fitch £N*v.) vprc inelinod tD 
doubt the |>ower of Congrta* to inttrfora with wrjwrations ehw- 
tiered hy Mn1*'fi. Tbmn^hont Ibo remaind>*r rtt tbe period tb«e 
lat«reAta played an Imporlaut part in bringing lo pan &n in- 
t«rvt«t« enmm&re* law, and varifttiona of tJwiir argnmcatji •!« 
found in many ii hmg Kpcwh to whleli it will he found mneopfr 
*ary In ri^rrr, 

R.ULVATS vs. Waterways 



Tt is natural that, aiiice there vas ao ujueh diuatisfactico) witb 
rnilwny rateJ*, men ehould turn t" wiiterwa>"Ei for rplif'f. At that 
tiniT^ tunal and river competition was far more cffectivn Ihaa 
at proBcnt and abundant atatititiea were lprc*rnlcd to ahow tlflt 
transport at ion by wulcr woe always cheaper than by land. Ilia 
rcpcrt of the socrptary of war in 1871 containwJ wirh irtatirticB.* 
Avopftpo ehargee for ten yearn from Chiff^jw to Now Tortt W 
hwri iJT.finri ppi" Ton by wati>r lJn*^s: by the r^imi? niilwaf. 
$14-31 per ton, Fr<»m St. L^^uiw *!our hud Iwen earned to N*f 
York hy rail for $13.00 p?r ton; to New OHearrs hy riri^r for 
jn.r»0. Avt'ragi? rei?e(pls nn thr New Yurk frcijfht canal* dni- 
inp 1M»>.V Infill. Htid ISfiT were 1 r*^nt per lou per ujil*?; m tl* 
Npw York TptittRl. 2.fi2 I't'nta; mi \\w Erie, 2.42 eutib. Tt* 
ponc'hision dra^xti was lliat the creftt cost of coDdtmctuiff aoJ 
operating railroads was such that th«y eoiUd not compett wift 
water carriera for heavy freiifbt. The rooaon for their iseni*- 
iog percectafff of the traffic lay in their oriranirjiti<>fi and lb* 
way in which they solkit«l freight. The tendency of railwtji 
yroB to conaolidato; therd could bo no real competition aisair 
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them; Uic*. rivcm and cnaala were the oalj* prol(*rtion ugitiuiit 
their mobuixily. 

iimxr similsr waa Ibe memorial and reijort of a Detroit Crrm- 
neiviAt Ci^MT^ntion." It wne wtnt£>d thot com in Iowa was only 
britiffitti; Thp fanriei- IH oouU a Inishfl, whili* in Nr^^r Yr>rU tlic 
privp W4M avf'niifiiiK (Att- ttU L.***at*i, At Tho Mmo time that ttie 
jvric^ of vheai nan falling; the? milwjiy muKQiitPX vfo.rty rnism^ 
ratPM. SorrjpThiiijr must bo done to stoji thia extortion and the 
only rvwied_v lit^ijmcd tii Ijp k riviil sjHtr'm, Thia tiuwt h& watop, 
for niilwavs i>niild never give to the ooviiiiry eheap tramiporta- 
litiu **■ It M-rm* tn hnvii bnrn bplicv^^d by snino thst rwiUvays 
I shoLibL lie -'ittiKfilfrod nx nti*n' ]'i-i-d>--i't( ta vruU'rwiiyK,'* 
I Prijbjibly in pvery rPHpert the mnst Jmportnnf doL-iimeiit bear* 

f ing ou Ihia wibjci^l waa (he "Wiiuttmi Ritpurt" mail*- by a Srn- 
1 «te committee in 1ST4." This in a lonif repfjii, ai^eoLkp&ikied by 
mxi apprniTix nearly nn Innc. whkh Ulcr» up di nspcd* of the 
problem of ebvap tranftportation for lb* products of Weatero 
ftinv'iiHure, i-nnHtittilioiiAlH rrr^ni^mif. and tcohnicnJ^ In num- 
mitMf up> tho tHurimittiJu' dn^w tb'- i*ont!iLftion that nil tbf evi- 
dence showed that water ro«lc^ when properly loentcd fumiahcd 
thti tjiirt and f Ju^Hpcal li-anAponitioQ U'V In^avy, bulky, iiiid oheap 
eonuDoditie^. and that ihey wero *'the natural eompetiiorg and 
tno«t (Jf**tiv« rejfuluttirn of railway inuiKportulion.'* " It ad- 
L "ViMd tbe iinpivivemeni of onr flrreat natural wateinrays and their 
^«OliiiK^ion by <'*tn9l '«■ poriago rrtilvrByii nnilrr gmvrnnn'nl ctm- 
^K<ol AH the obvious and conain ftohition of the problem of chfiap 
• tparppiirtatioTi. 

^^ S(>nir f]f Ihr Klatii(tJf*9G and reiif&onin^f tiptm \^'blnh the e^udtt- 
^^Bonfl of tli^ eommitl4« were* ba«ed an* nf interest wi indirntiuif 
' "the cfinditi'mn of tmn'tporlnlion wbli-b influruriHl Ibt- OranBier*. 
I Tbr follouing labK Hlitiwirtu a* il does that all-mil rat« cwt 
for 1872 \yvrv ^.5 per cent higli^^r than all-watpr rates, waa 
, LeM important. 
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irCLLRTlW OF THK UMTKBSmr OF ViJfuyflSMH 



Atvkaok Mo«gtiii.t FiuuonT Ciukuk* r^vt ButiiH, ox Whsat vui 
CiiicAfjo TO Nbv Vork. 

and UH-i]LTrfe)llo Sttn Yorli), kii4by ftllrmJl, lAOaiaia^^UiCliultv." 
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Thmigh stHtiiitit?^ showed that the peroentage of grain *hipp«J 
from Chfriigo nod Milrtiiukoe hj rail had. im^rMSed^ yet ihe firt 
that f^Ht jn^r wni iif tlie \^hfat hiill went hy l&ke [ti npfte (if ttt 
orgtuiizntion nf through freight IfnuMj ocMt of hnmlliug k1 knO' 
inal«, elc. Khnwed tin- sitptrionly nt water Iraaaiwrt. 

Aa to crauals. the averagt? rate on the Erie caoal for the £^ 
years fmm 16G8 t« 1872, iudusive, was only 51 per ccnl rflto 
cost uf moveiuenl ou the railways and it was bi'li^vcd thai hf 
enlarging the rnnnl and uaing atcftrn power, mlo could It B^^ 
lowered. 
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TlltS<IVlirTiTION P8H Ton PHfc MlLS 0_f THIE KrI» ClVAl^ OK 
UK ftAn>WAV, AMU ON TIIK NhW VoUJt OkHTI^AI' dl^D HcV^OAl 
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1V> IL— Til* mt bj o*ii«11n tbl>tbi-[« Iji4'ht4» hoih fr^litia h<id lotl*. 

Sven th« Oliio ciuiaIs, unsiitiftfjintory aii<) dofeotiv<i as Ibey 
vrere, *ft*cterf a conslderaMo rodui^tioa in railway rales between 
Cincimtdti and Toledo. 

Docmx^TaACK PBEiaur Railway to the SeA-BauiD PiiorosEo. 

Though the Windom report advocated gm-emmcni improve- 
IDODt of wntc?rwfl>-H ir tho intrri'Nt of ohoap trnnnpiirtnticin, it 
4l«o ti'«ati»d at vonKidvi-abUr lutiglU tht^ proJL^ct for a government 
roilwaj^; And snoh prominence did thin »;homr attain that no 
SMOUDI of the nclivitioii dtredeii louni-d *t>eurlug from CongreM 
better faeiliiles f'.>r the eaat-TK^iiTid (rr^in and live-MfK-k trafBc 
would hf I'ompMi* w'ithciiit niifliHng tt. Tlu-r** w«pi^ many planA 
propoeed, Ihe efi«*ntiiiJ featjire of vhii-h wa>i a <\f>\Mp-t.rflrk rail- 
-wft]r rmm thp rrimf tn thr MinHiuipp] vnllry, to Ii« i-nimtruc^Ud 
in Uir nnml Kulwlautial maiiiii'-r aiitl lo l;e owned or controlled by 
Ccn^n'Ma. Rate* would be- as I"W ns wn.-^ ornw^tf'til \\-\i\\ n n-a- 
«onabtc rrtum upr>n thr capital a^^tualLv invented. The report 
explained that tbia plan w&s baiic-J on the theory thiit Ix^i^auira 
of stock iuflatton, citravaf^anoe and di^ttoiio^ty m constmetion 
and tnanagemeat. and eombinationn among the rnilwa^is, rates 
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mxLKTi^ or THS ijMVKRftii'r or wiacoccsim 



vftre coiorbitnutly hi^h,*' An hoDOstJy mai]a|n>cl (ro^vmin^ftt 
line woiil<i cbeek oombi&aicoii nuil rei^ulato otben w aA to i»- 
cur« trtiQsportation at reasnoaM^ ratoi. "The itiUllig^oo, ocn- 
t«er*, heuI rf'K|>t'i'!tt»iilily uJ tlit wdvooiUn; of tbjK Kyxt^m of regn- 
Ittlinn,*' wt}-B fh* rpport, "entitle It to ihe mort varoful wnsifl^r- 

[iKjf^i]. ahfiiit A ypfir previoiml^' tu tlie report. 1h^ ^Scmt" 
aicriH^l tn a rLw>hiti4>n tli«t thw ironimilUvr im InuiKponmlifa 
ruiitt-n T>r JiihtriK'lwl In Lii(]inrf irilo lljr |rropri«(> of prtrvidiHE 
for the criiMrucliou of A lir^'ClsM, double-truck mitwaj from 
the Atluattc Kfttt-tM>ard to soint' point on the Mimi^ippi cr the 
Missouri liv^r. with the cnnwnt of the »toV* throiiirb which it 
nhonld nni, Ihr nwul lo hf opcrftW uink'r the <iireetion ud 
fnib.iprt to tho control of th^ Tnitod Stjitcfc^^ 

After oxAuiinir^g ovidettoe oonvfiniiif^ traniportJktion iFOtfa ro 
thin romitr^' and ahnind, tlir commtttH! tiamti to lh« oondiuldi 
ihat upon an ^sctufiii'ely fr^i^hl-onn^'in^ railva^', eonnoiniisllj 
COTislniclM nrwl mnniiBPil. n nit** i>f 6 miil* pi*r Ion p^r mife '>ii 
fourth dans <*miTiiiuiliiK% ?(u<rh h^ vtx'slMni ctrt^RK mr^hi t^ msin* 
taiii^rl ; unci tli^ fntrr-fvwftiT nprnilinn of mich n linr wntild (*(unpd 
i*xtKlii])c lint*< tiJ ;ii!r)|if siihHirtntmUy llu- KMme *>'xl»"ni ftmT tfc« 
ftftme rntci. Id Jl« sumuiary of cniiclufrtons and reeommcodi' 
tion^, howrviT, tlip comTnitfei* rtlil not iidviiw Ih^ crcwiMniclicn af 
wich Ji rortil; bnt ciintincd itM'lt" to Mtilintr ihnt "th** imly nw^*"* 
ol BGOLiriiL^ and tiiamtmutiii; ri^liahlc aud t^lToclive compffiM 
t>ctv>'r-r>Ti railways w thmuich nfiticinal or irtato owncxvhipt or con- 
trol, of one or more liooa, wMoh, being unable to enter into son'- 
binHtif»rH. win Ki>vvp kk r<»(ru!atorfl of oiht^r linw/" '* 

It was iu tlo Hoiuo that tbta Bt^liemc uhk hiobI aotivply i^' 
tated, -As early hh IfiT^ a joint rrsnlmirm (nn. 212) fordirrrt- 
\ug tlie sifl-T^liiry of wmf to »iir\A*y iiiid i^Ktlinati' tlii? oo^l of * 
doiiMf-lrnrk ruilwHV from Hrndlm U^ Nf-w York, with Wrch* 
to Oliii-nt'^i Hi»d St, T-iHiiw, wn-i rfft*rrt?d, " Tbwi lu JaBOflTf 
1S74. there aas a jictiliou frrim 1140 i.-iti>:«ii» m favor <if indt 
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a railway from Chicago lo New YorKr*" \\-\Mi pptitiun rccuted 
the increase id population, in iiL^ruaD<l for traDsportatioti facilt- 
ti^ nnd in rcklt^a; staled that warrliouscn in Chicago were eo 
completely flLkd aa lo partially iiuai>t:nd buauK^^a: and aahed 
Ihat, it' (.<i>nKT'rj4ri could nol; builj a rnnd, it ^^ould charter ft 
company for that purpo§o aud t^tohhah ratca of toil. At about 
the kiamo tinii^ Mr. IluHbnt UlL) inlrodtivt^d a bill (H. It. 1191} 
for chartering a doubletratik frejght railway from tidewater on 
the Atliiuli<: to tlic Missouri river and tty limit ralcc of freiftht 
thoroofi.'^ Tbia bill woa Iho mota prominotit of the mtraaurea of 
this kind. It was referred tn the committee on rsilroadB and 
*'au^d!*, rvporti'd and re-tommitled, — uthrr IjiII* nt like eharniiter 
Win;: hron^ht h^fore the cninmiitee. In (heir report the rom- 
jnilli*c Kinlrd Ihut whWf wniic* ri*lii*f mlttbl i^nnr fmm rnU'. n^gti* 
]atit>N lliia wotUd be a mere palltatire. No really vheaji traua- 
portution niiih^ he ohtninnrl on eiislliig rnilwnyn; for lliey wen? 
built fur lc}cal purported ^ad did not have the bt^fit graitienta po$- 
sible. Above all the combinatioD of frd^ht and possciLirer acrr- 
Kv on thr namf line madf tht" eheapeal rateei poHKibtt. On th^ 
trunk IW-H »ix different claasea of traina were ruu. each loter- 
fcring Mith oil the re«t. 



Thk Coktinehtal Railway CourAxr. 



Mr, I1uH1fut*>< hill Fteeicift to lia%'e beeu preaenled m belialf of 
A corporation known ns thr T'ontincntal Railway Company, 
Thia eouipfiny had funiwhed evidence of eorporate nitbta under 
the Ian-* of New Jersey, I'enasylvonin, Ohio, IndiAna^ Illinois, 
and Icjwrt, <'Overin|c the line of road whifih it waa propOKeu lo 
build; aud had expresaed willinirness to submit to eonjrrcteioniil 
rate rcffidntion, w maximum mle on bulky prfidnt'ls amouriting 
lo Icbfi ihiiu balf the exiaHnj? rate to be flxod. Id return, thn 
oompuny JWked ConjrrfHii to make the fntcrpriw a national one 
to the extent of guaranteeing 5 per cent interest on :|i20,n00 p«r 
mile of fiinal? track, oflf*rin|f to give an iwcurity a prior lit*n on 
their realty. 



»J7, ir^., iaTa-T4.no. 7a. 
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2^2 ni-IJ.JCT]\ (II' TMC IINU-KIIUTT IIT WimiKHKIX 

Tliifl Coutiovntiil company wm coni|KW6d of scTenU railvtr 
corporations dcrivmfE their chart^ra from tbe sutes tliroQ|>h 
whidi thi^y run un<) duly ct]ntro)idnt4>d to form a continuoui 
tliroii^h Itni? from th« «4j(1om border of PeiiDgylvama to CoUQSil 
BlufTtt w <«rly tM IS12.*^ In 1ST3 it purchAMd and cOR(i>lidiitftt 
wiih the New Jornoy Trilie Trampf^rtation Companj' and that 
roiijioluliitiini wju ilu],\' «iithoriju*d by NVw Ji*nwj\ A braneli 
wa8 projected from ReriNs^Ia^r. Tiid„ to Chica^o^ In 1BT4 thft 
riiiikpjiMy j^lnliil llmt il liwd mtidi* itn rxatiiimitinn fnr n miiwuj 
Iwtnueii New York Duy Hud roanelt BIuITfi vtitli llif? nsAiili iliat 
only 96 miles would W conntim^ in ciirvatnrc and th« diataDoe 
be reduf^eil to 1234 railes, 123 milew Itfas lliau the Ptmiisylrani**! 
Bhortnrt route, SubwqHcnt "urk-cy hnd proved that ih? maa- 
mum £radi? ^otild tiot cxcci?d 30 feet to the mik iroini; cast. ac»r 
-JO foot Rointf ^veflt It had taiin^ycd and loootod 460 miUn 
bad p<nded and hnd^^L^d lUO milvs. and had aeciired right of iray 
for 900 milpH. Wh*n completed* 33-ton locomctives would haul 
trains of forty lOlon ^arK at a tspood of ten mi]e« an hour owr 
raila w*»iirhiM|f rt>l pmindw ptr yard, the rate to be i5 milk in 
flummer and 7 milU la wintftr, witJi h reduction whuntrt-er Mt 
eflniinRv rxepedrj'l fi p^r i^ert <*n the enpitfll gtfwk. 

Thifuirh rncn-ty ri'ocimnjilf'-d iil ilu' \'^TA~74 ■wwrou, Mr Hud- 
bill's bill (ff. Jf. 1194) waft njrain reported at the followiaif M> 
aiou.^' Urn\ iKiwi'Vrr, itK rourcve wnn fininbcd and ODPfiM 
never aided the Continental Railway Com^mny, 

FirRTURR AfiJTATION POR KrEJCHT RAlT.WATa 

That the advooa^y of a acihcme for a povenini«:t fuiplt rti- 
way. hnck4^d qb it was by no nnmorotie and respectable a fol- 
lowing, did not oeaup to bf* flpitated. ia evideni'ed by other ^iH* , 
In 18T6 Mr, Ilurlbui (111.) introduced aunfb^T bill" iH.lt. 
]490) wbieh. upon heinir referred to the emnmitte^ on railr™dJ 
and ennals wa4 TVpfirli^^l with a ^vuhKlitute (17. Jt. 292il), Ur- 



Bttrp, of ««!- BiMMt rooimlttPf mi Tramp, ftootf* t* th* B»*lrt*p|, t*It 
App"!!-. pp. iT-t^. IM. 

•»C'ons», »*r-, ISTIV-Tlt. p BOO; H. ^op. no, 3W, 
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Joops (K>') was its HpoDsor^" Tlie siibBlkute bill prcivid«^ for 
•ev«ti ciimmiKiUJDcni to htr- niipoiiitril nnc nH4<h hy the govrmnm 
of thu: staff"* of Nt-*v York, Nl»w Jerse.v, P^uiuylvAUia. Ohio, 
l&dianm. I]]ii;(hij«, an4 ]»wii, ihvy iffcrr 1e) form a orirpo ration 
iinilcr th^ nnniP lunl rtylc of the United States Hnilway Corpora- 
tion. Ttir I'orpcration waa to ftiianat> aiul iC'UMlruL't a doubte- 
tiark mUwTty frcim Ni^w York To Council BIuITh \Tith tinmehi* to 
St, Louis and Chicago. Th« road was to he of G^^-potind ^t^d 
nils and havo thri- lowest ^rad^K, and ea«ietif curven poutibte. 
Ttir 4wiliTNHli'i! rwtf wioiM in' '2Vi> mills |kt Inn inH** Tin* nwt 
»w fBtiiuatvtl ul 43^,000.000, aiii] fhc< lar^i.- ]itu;iWr of petitioners 
frotn ninny Hlalp» inpturirJ, iW romiiiiltrii^ tbrm^ht Ihir rrady sude 
of the oorporatioD^fi seiMintJfS- This committee, it is intcreat- 
inc to notp^ rf?porU that oxpi>ricni^(^ vrith thf^ Krtc Canal, ahcv* 
inir aA it <^id a n'lativc decline in Iraffle. pr<ived that eanals can 
Bot rompeti' sii^ivwfiilly with railwuyn imdtrr Ihc modi^ru im- 
prowckeijtM in niilteay frt^iglii iranvportaUon." 

At Che «peeiel seseion m 1877. at leant three difTerent bOlt 
vrtTf iotn)dm^pd, nrnw of which wepf! pastxod. Vaf of llu'm [jff, 
If, ]50fi] inlrodneed by Mr SleiQlier (Tex,), vas taken iip in 
1R78 at Itiff ffilldtt-itig M'SKiiiii.*' A i-T-pcirt i>f thr rnmmitlH" on 
nul^ayit and L-aualh favormji: tlie bill fthtrnn It tj bavc befu Mtmi- 
Inr lo rlir rt>iiii'> imlMtftuti^ in 1876. In 1878, ton, a bill {JL 
a, 2o^) onraniEiiie tlie National Railway Company of tbfi 
Unified St«ttci» of Amtriea for Chr pitrportc of roaitructinp a 
^oubk-trsek fr«-ieh1 railway from the Atlantic Ftca-board to Chi- 
eniro, St, Louift, and Council Hh^fT^, and to ivKiilalc it in the 
interests of eonimoree amoint thy atalvs, was introduoed.'' With 
th«> sniu'tb of commei^f* and thy wltk^rncnt of lli<! West even 
lar^r projects were pnt forth and at the 18^3-^4 session & hill 
for A doublc-trark railway from New York to San Franciiwo 
"iiraa iotrodiiee<I." 



L 



r«Atf, if*f. iRTA r«. pjt, sDor, as^o, 

■»!/, ttrp.. IttTn-T4, ni, MC. 
ff, Jr. IRTT-T«, p, >I4, 
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PnoFOUU) FoKTv-Piftiir pAHALija. R*n,WAT"Nui»ow Gai'iie F\d 

Of liiLilap RignilloAnoe to the agkatiou for & doabl^tn^ 
frriglit rnil\vny Wfr** hfllH introiltKcd in li*74 nnd 187.S forcto* 
U'ring tin* sO'CiillinJ F(H'l>"-fin*l I'nraUrl Rnilu'uy Cdiupimy of th* 
l^nileiJ StatCT cif Am^rii^a. hi the lltmwe Mr. McCraiy (la.) 
introduced \]iv \n\\ ntn\ it wjw rirfrrred to thr (-innmlltrc mi raH- 
^■Bj^ find cnnaU, *>f whith he waa a mtniber*^ Wh*!! wportfll 
it WAN merelj rttcommitted. In the ^natc iht hall vjuf fint r^ 
fcrred to the select committee on transportation rcmca to Itw 
rca-boani, then to thp committee on radroAd:*, trhich committer 
Tcportod against iU paasa^.'^ 

Tho (fnneral nntur*> of th« bill wnn m foUo^'s. It provided tot 
the eoiihiriictifm of o rail^^a.v of tha*t' foot gaiigc ext«oduig ffcn 
ToU-do, 0., nlonp or near t\\9 forty^firEt parullc^l to CouJuU 
Bliiffftn with an extension to New York." The govemmeot ww 
to havp free mail end tel^i^rnph «>rvi(*n; passenger nxtx u'erelo 
\» 2 eent[« per iifle for ditctaneesi over one liundrM tnileA: aada 
maxiiiiurH frci^hl r;ite fftv rliKl.sinrrfi of fnun liOrt to fiOfl milei 
was to In* fi3t(*d ftt fi mills piT ton'Tiiil*?, tJin ratf* iiiKrejiiio^ u 
the length of shijjiiient lieereajwd. On tcest^houMf- freight 30 
per i'eot. mi^ht he atidptl. 

The company asked an appropriation of $lft,000 per mi'*^ 

At Ms time the fml for ton strutting nnrrow-pttuitf roiuifi w4i 
juat beginning in the United States— a fnd which culniinrt*d 
in Ih'' cons1rui*tion of nt least 5J2G1 miles of narrovr gai^e ndl- 
way in llie y^ar 1880.** It is evidenee of Iho xignifieniiet of* 
congressional history that this fad found early exprecnon b 
Congress. It waK largely due to the dnmand for cheap tm* 
portation and espeeially trnnsportHtion T'> the s^-lioardn A' 
this time the crisis of t873 had not hcen rpcnvpred from and ft 
wns difflpult to find means for eonBtructiii^f railways; heji« ttl'^ 
iiarrow-paiisP wan advift-ati'd beeaube of ilA lower coat M\\ ^ 
oonsit miction «ind operation. 



»jr Jr, 1S74-TP, (* 72, 

f^Uttf. Jr., 18T4'7^. pji, 9i. 141, 1lit>. 

«* nrufWEiIt. Trrma Uv^U rn lAf- 17 tf, p, £2:1- 
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Tlw Honso committee, Utoii^'li it reported nguinHt mding the 
Fort^-'fim PriruUfll Hf^h^mt?, slnted its belief to bo tbat narrow- 
gauge roads were clofltmcd U> ^icn^umf? tie iiiiv"''tniit> if not the 
controlling^ ^'Icmnzit in tb<» *cilutipn of the problem cf transpor- 
t^tion, *. f.. eheap iraospo rial ion. Tlio eoitt of ^^jtifitin^ roads 
wftM tfio gn*ai jind their pr<ifll« wirrp rxflriHtunt. Tbe averngo 
co8t <if Marulanl ^aiigv E-arlw»yji wh«( H2,00f) Mml $50/>00 p^r 
mile, f<jr in>N nnd ^t(Tl rcxprn-livfl;?; iinrrou- gjiuffe would rcwl- but 
50 to GO per oc-nt of thia^ The operaliu? ratio on tbe best roads 
of nUuidanl suiisrf yvn^ M pir cent ; tb** Denver and Rio (I ramie, 
ft nftrrru-.gnu^ mud, w&s operated with an expenditure ammint- 
iD^ to only ^0 per eenl of ita ^ross cfirnmtca.'* Tho committee 
ftntrcl it« M\pi thnt the fl^-vrrul «1n1i« had done nil in their 
power to p1a<'e the conying Ira<l« in tbe handA of a few eor- 
pomtionn. 

Ann!hi*r nun-ow j^aiige project whieh oame before Conprew at 
thout this lime whs Ihr Wnshinjft'»n, t^iui-inniitl, ami St. Louis 
Bailroad Company. btllM for aiding This eompany to eonstniDt 
ft mud from tidewaf.i?r to SI, Tjouis iint\ Tbicttgo being intnv 
diieed." 



I 



T«K IlorSK Passes Oil\N(1er REisri-ATiOK : 1874 



Hum fur nnly thai Ornnger aettvily wbiHi aougbt a remedy 
for transporlation ills in i^o%'<TnTuei»t com jie I it. ion has t>eea 
touehod upnn ; bul, thout^li elif Eip transfiortntion gained ihrmigh 
pjvi^nimrnt ivaltrway* aiwl freight milwayn ww the doiniQant 
ideftT, reatrietive re^ndalioii similnr to tbnt bemg passpd nt the 
timi" hy flntniijrt' shih* legislalurpB was filso fldvf>imted by many. 
In 1874 the House parsed the sn-eaJlcd Mr^Crary Bill by a vote 
of 12! tr> lift*"— oni* of the moKt notable attempts to POffuIfltc 
nilvray rates prior to tbe Interntato Commcrt^i^ Ael. The bill 
forbade ttnW'4ij*onablft t^luitgcft and provided for a board of ra^il- 
war eomiriwioncrs with power to make a in^h«iulc of ri^njionabla 
niaximnm rjiti>*H*' 



**Fnr fufthT illm-UMlivn iiT ncmxr-iEiiiiffv ivv H. ttrji.. lSTl^-?a. nu 340' 
•ff. /-', l?Ct-7,"i. v 'iOi itim /.-. lftTl-Tr^< p. 4&, 

■ fM- ^ iMfi ; w** also bolow, p. ae:J. 
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AUMOED CoMUlXATlON OF TbUNK hiXtm ATTACKED; lfi7fl 

There rtunAiiici van* tpitode further ia tlic conKrcwional historf 
of railways which ^liould be brou*rht into vonnectimi with the 
Oningcr movi^mnnt, not only from it^ nntnrc, but also fr<*m itt 
cutooiae. On March 20, 1^76, Mr. Hopkina {P&,) introduced & 
bill to rcffulAtn commerce and to prohibit unjnA di3<'riminatici]S 
by eotmnou earriera. It was rof^rred to tJw ^j^mraitt^e t>n com- 
merce, and no further record of it ia to be found. The irriur 
ban not round the worde of thia biU, but it lutarmt probably that 
it waa direi^ted against conditions set forth in & r^eolution prf- 
ac'nte'd nt the Hame sesnion by thr? %tuni!i man.** "IVbereaa it it 
alleged that tTertain of th? leadir^ raiWaila en^gvd In Eniar- 
ntntf.' commrn'p, tuul in mmmpn-r frum thr inland Slatefl to Xhtt 
etA-hvnrd far exjiurtaUon liavi' i^ombined for l3ie jmrpLKie of con- 
tioJJing wild traffic*'* and have made and continut^ to make an- 
juat discriuiiuattoiiff . . , , and wher^aa uuuieroua peti- 
tions hove been pr^^nt4^d durin^r the prc-aent acaaion of Con- 
(frt^Ha prayinjr for thf paasifttfo of an at-l to n>cul(ite aaoh com- 
mcrcc and to prohibit mich diacrimi nation Resolved, 

that the 0<jmnijtte<i on <?onuncfroo iuvoatigatc the alk^tion^ 
aforesaid, " Thus the suhjeet concerned was partly, at least, 
the i;a>it-bound ^niin truflio and the Graugftr aitiiatioD. 

But notice what became of the investigation. Eiffbt y«m 
]at«r, in debating the regulation of Inlerstat'? commorcc Mr. 
Hopkinft said: '*In the first session of the Fourty-fourth Cm- 
grenD T intrndnrcd a bill to regulate intrrstale cummpm* , . 
Atid MiMin thpreaft^r 1 sei^nr^d the passage rf a resolution 
innlriji'liiip: the rf<miiiiltci» on roinmerre to invesligatp tlie 
nhari^riN of FfivoriliHni iitu\ crontbination by railn^ad conipaiEiC*' 
That invepiti^tion iTi-or?eyded far enough to prove spectt^c acta 
of grow discrimination. But by some procir«a, nev«r yet ei- 
plained, the invrstitfat»<m was smothered at a crilieal ii]nctur«» 
and the testimony already taken diflappenr^^d from the ccIIlmi^ 




■ ». Jr, iAT»-7a. p. WW 

■•In !)*(?., l«Tfh, nnrt Mrh,, INia, ifm^anry irrwmmtJi »*f» rnrbtd hcina 
wiwiMfThiii triinif Ili\''» ; tut ttit ibo ni«t part itli "fph i rvrtlttH of <»il tliWi* 
roniT"*' iitoti- Doutnlrif Thrre w^r^ crjnirtnnt rumort of nimhinnMoii. Hit aJio* 
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tefi mom."^ TIim uwrtion wnx nnt denied, nor did it i^citt 
muvli L-oirunenI, "We are left to draw llie inferei^-e that tha fats 
of th« ii)vrjcUi£AliDn via< nnt px1riu>rc1imiry tiiu\ — llioiigh it in tn 
be lici|>t^1 llmt tlmrp im itjodifyiiij? fairlora unknown l« um — it 
swni* a wid *.'«nmi»'ritftry *■» I.lu' legislatiye tactic* of the rail- 
ways. 



■ 



I^BCoeeioN -um Suuwuty 



Tba fiCH*iji] nnd pconfimi*^ i^aooiin whioh brought on Xhfi Granger 
MovFinrrrl f'lEjiid inciM n^udy uiiil mjtrkf'il r^xpn^aNJon in itlte 
leiTslitli'^'^ urid courts; but, aH wm revjolved in a northwestern 
platform of 18T3, the? Orau^rs would not Aid in elevaliog a 
man to an\f public position imlcf^ be \fAA re^ady to annul chor- 
ttred privilrgfA or vcfRt.i^cl rights used to the drtriment of tbi^ 
public trclfaro,*' and it wa^ a part of their ploji to work through 
CoDftrcHN. 

The one frrcut end of the movement at its outset was cheap 
transportation, Thrv*- i*hTOf rof^aiitc of Hi^curir^ tbnt enci were 
fat forward : r 1 ) improvement and eonatruotion of inland 

l*rwar»s (2) (ronGtrtit'tion of national freight railways, either 
ttandard-^u^, dinuhle-trnck or narrnw-jfanpe, (3) re^nlntion 
of PXisfliMg lini'*-** Thr linsL nn-nlioiu'd mvaiiw waN not direct 
enough to suit the spirit of the Graiiffer and wan regarded as 
a »orl of pnUinliVP ni«'nminFiHoii wns tmf itifrrftnf^dlly eom- 
Itlainrd of 1ml did not become tJie Krtal lasue till later in the 
Spvrntiea. 

Oomiirtilion van the forte relied upon to secure the dwflred 
rf«ilt. The government railwoyw rmd wolrrwayn prop<iacd wer« 
to fOcnpeto with ■■'Sintioi; lint^a and break monopoly; regulation 
was to do away vnth monopoly. But iht large clement which 
the reduction of rate* througb improved oonslruetion and finan- 
eial methods formed in the coDgrcasional discusaion— n thoroughly 
jtMtifiablo and Mitightenf^d a^itatio!i^se«tne to bava been mueh 



I — — t 
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*r.inp art,, ^n4-e^ p. ai 

*^« En>l'"l nrpr^fi-r uprivhr* ffttfirlnir ri^^ilntlon »ta rmnark* oi K*a4ii 
flAj, CVsr fit»U> lSf^74. Ap^itnd.. t^. IGU-. *nJ ^j LaofhMrtlcF {ia..i. m4.M 
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overlooked. Mauy of tlione who reoommeiidi^ coiopctitioa be- 
hoved that the fort^e must be corttrnllei by a power with whidi 
combjuHtioii WEruli) hr itiipo^flile aud must opern-Le throcgh 
more cheap and etfiuieiit thamjicU tlian thu eausUjig oue*.** Aud 
then* were a few who naw thnt i^ffct^tive railwny competiti<iD wai 
impoasiblo." 

Tho movement came jtut ot tiie tiine when wat«r and Iflod 
were compeliiiB on fairly equal Urtm, The irrowiji*- u« of steel 
raiK and other improvements in tochciics and organimtion had 
steadily rvductd railway rates for a number of yiMrs prior to 
1873, and the railway was taktDir a iarf^r proportion of tbfr 
trafUc; but lakes, rivers, and canals still carried a large port 
and did it al a lower coat Thus^ when, in 18T2, the steady 
reduction was checked and freight nU^^s wrre quito iroiwraJIy 
advanced utule prions for whoat and oora were low It wa< na^ 
ural tr» turn to waterways. 

As the Grander movemenl came before the power of Coiigna 
to re^date railways — "llie private railway corporationa of tbft 
states/' ns they were *^nielJmeii called — waa ifeuerally fHincprdfd, 
it was uar.urel, too, that relief should he sought through enn* 
tfrewiional i nmr porn t ton. It waa coininon for men who held 
that rougrew iohI<1 not rrgiibilr Hu* njtrs of rnilwaysi to agi- 
tate the cTcation of NatiiJiml i-orporations for confttrjctinp rail* 
ways or waterways — corporatioiia under direct control of the 
govemmptit,*'^ VH Ihi* propoRiti^n is thr more mdical. It 
canie into creal ]>romin(ri]ec during the Crfincrer atritation. 

In connection with the enst-bonnd grain traffic it ahonid he 
remembered that a considerable part was for export. QueatiouJ 
of ditTcrcnliala. ocean freight rates, etc., were invtilvcd, then u 
now. 

The plac?e of th<? Granpor movement in the gronth of railway 
rogtdtttion is fairly wpII und^^rstood- It. brought about a truer 
relation of the railway to the puhlie; it langht railway officii 
that they wnro admin lEte ring publis highways: it taught the 



" a?p. If Btn. ftflivx CftmmUUt on Tnrv-. R^ntta ta the SfBtvuM. 9<. IE4SL 

"■E. /7,, LouElibrhlKP 'lii.\. Citnff. Ren., I&TS-Tl, Xppnft.. p. 4, 

*8« *■ (?,> Cttiff. rtec., \972-U, pp, TTa. T7R, ^S^nMor^ Ofletbr *TU) ■»< 
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pubUe that railway property was entitled to reasonable profits- 
In connection with this idea, however, should be placed the 
recognition of the force of this movement in opening the way 
for national regulation. The "West has never been imbued witb 
the states' rights idea as have the East and South and has al- 
ways tended to take a nationalistic attitude toward political 
problems. The question of railway legislation was deeply in- 
volved with this political question and the attitude of the people 
of the West was important- They readily stood for federal 
power and federal railway regulation. State boundaries did not 
mean so much to them: the transportation tn which they were 
vitaUy interested passed ikrough many states to its eastern and 
southern destinations— v as interstate; they had not the political 
predilections of the older states; hut, above all, their eeonomio 
interests made federal interference imperative.** 



"For Blrang slBtemenC o( this attllude of Ihe Wfmt »e speech by Mr, BMttl- 
ton (WIb.1 In Cons- Rf*:- )aT3-l4, p. 2147, clrcft. II In UluiitrHl]v« of tbfl op^ 
portmilat cliitrmcler of Ui« Konomlc poIIClci of modem tlma that In not a ffiv 
hlBtanc«a thu GraiiEerH aaeuTDf>d tbe garb at SlatcB' rigbtji. 'Hiti waa wbea 
tlbgj bopfd ta E«rure r^HullH from SIhI? regulation and fearAd Congr«BBloD4l 
■iterfemn. — Ste a1wv« in i'bap^ 11. 
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CHATTKR SX 

RKOUI^ATION OP LH'ESTOCK TfiAFFlC: FIRST POSl- 
TIVE REOILATIOX OF INTERSTATE COMMEECK 

Tliirdly ni-i<i)iu1 h> xTitb* iJutniirtiiiiiit m iin i-fTi-clive rftium of 
early i-Hili^a;^ regiilutiou h6» the L'riiel adi] (lineat^brwding 
trutttmciil of imimjilsi ssli ijipf'tl over rwilwuj^. By the linm of tbo 
early SeveuUw tbf Uvwitolt traffic from the weftteni and >► 
peciolly the fiouthncHtcm states bad become- important and 
whftO, to mafi'u [jommmi <li^ri»j:tircl fi>r i\iv comfort of hia dumb 
animals, th« pressure of violent rate vara was luldcd at nbout 
thiti TjmoJ tin? mrditbn of hvoslook abipmcDta bco^une ds^tiftr- 
able and jjickoniiii^H Af early as 1870 thero vr&s introdxictid tl 
the Uouflc by Mr 'Wiiscn (O.) a bill tt> piYr«nt cruelty to uii- 
DialB ill transit by railway^ Tb^ bill was referred to the com- 
niitl^^e on agriculture. 

The PiSfiT Buj. poh Rjwlu-ating LiTrarocK Traffic 

The reptFrt fif thr cumrnitlre favorvd a mraHUrp in (be natoit 
of a bubbtitutf^. ll provided that no roilway company vtiMt 
road formrtl any part of a line ovpr vhiiib Baltic. sihf<*p< fiirioa, 
or other aiUTuals wcrnld be conveyed from one stale to another— 
nor the ovrnerji or master? of vcnsi^U tranoportinf^ interstate ehi^ 
ments of this hind, — «houM confine them in cars, bonl^ of '^ 
flcls of any description for ft It>n|?pr period Ihnn twMity*i^W 
eon8ceiitivi> bourn without unloading them lor at leart 6v* cot- 
seculivG hours for r^st, water, and f*pdinff, tmT^ss prevented I7 
Blorm or othfr nfcidontnl eauflo. The penalty tor ^'iol[llion vu 
n fin© for each offense. 



*TLt t<|>ort <if> (hf Tnfsmul Commrrr' *f Ihp U. 9 foe I^T*. p. I" •• 
1b« Ht( oi rn?, t. Iti'V, brins SItO fi^r ntr 
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Trafpic 

Hr, Kldri'lir^ (Ww.l U j»ncp opened fnr the opposition.' He 
■hi thi» hill proposed lo Inlorfere with iho eon»!ituiiou, with 
thp poriMJintimu mlJibliiihtxl hy the vftrlons states, and with Ihe 
states IheniAvh^A in h way LfnjUhlilUMo luid ituwArranhililo. 
nd Mr f^wanD (Md.) reforn>d to Jl an a crjriiig injutftloe to 
ni^ullural I'lmiriiiiuilii^ tn IIihI t1. doprivnd Hhipprm jmd niU- 
"way corapaoies of power to coiktrol iii&te inaLlera by H^frui-Mieut 
unontf IhfrniKrlre^t. lie aIao thought Ihnt it n-na more huinano 
to ship cattle throuifh rapidly thau to atop and unload tlieia 
ftt inti^n^aU; and Mr. Archer (Md.) deemed the measure im- 
licttUe. 
In reply. Mr. Wilson (OJ stated that the hill had bcwn very 
carefully mtitiired and had ht^vn Hubmitted to Momo of the molt 
abloi ic^frtl iP^iJtlpmen of the House, who had fully aequiescod in 
la eotiKtilutionaltty^ VnriouK fitnti^H, an^on^ thom Maine, MaxKu- 
UB^ttSL, X*w York, and Illinoig had pB««ecl \avr9 on the suhjeelj 
I, for v'lmt of juriwlictif^n, th^; laws had Iwer of limiiod tut 
And ipplied only within tl»e states. The bulk of the traffle was 
owr inti-r^Jnlp ur throii^rh lines, ns. for itiKlani.v, fr^im Kmisii* !ii 
Sew Tork; heuee the neeewiity for a federal law. The traffio 
iraa eiondiieted in an inhuman and barharouK manner, and wag 
not only rrptr'hrnMjhb' on that uivount. liut also made the meat 
deletcfioua and spread disease. 

Mr. Cook (111.) thought thi; regulation proposed lu the bill 
to that which hail been (.^xercised by Congress from tho 
K over the trntis portal ion of atiimo?3 and Fnvfrbt in 
fttMmboatii and other vea»t*lH upon naviirable streams. Here 
laws had been pFissed to g^ard against accidr^t and prevent in- 
human ity. 

>rn Seofleld (PaJ also thought the bill entirely eomnitutional 
and Hpok4> at noine l«ai|^h on the exploded idea of states' Hirhta. 
When the hill eatne to a vote it paMwed by a mftjonty of 36 — 
123 in favor; 57 opposed.* 



to ^ 
Hftt ii 
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&;jLLfm> or Ttii= t;>ivKLtitin: or triftcON^ix 



The Senate does not Act on toe House Bill 

Id the Bcnatc mo«t of the «pcakinir wtut done in oppositioa.* 
Mr. IlAiniltoQ (Md.) hsiid that while iht object of the MQ was 
philftnthrcpic ( !} — he n-as probably not a Greek sch<»Ur— he be- 
lieved tlijit the nuttiT L'ould hcttt be left to the control of the 
iiitercets concerned* the oattli* rai^ra and the carriers. Tbt 
pouters HFtfl^rtrd in thc^ InlJ for thn fi^lfirfil t^^vemmcint wAr«1oft 
eoiiipri>heiiBiv<T to suit him. Mr. Tipton (Neb.) held that Con- 
gr^wi shotjld take Vi^ry little jiiriAdi^tton in tHin ni&tt^r; thit io 
eueh questioua whatever eould be done by cUte legldalfoa 
uliould he left to thp st&ti?*t. 

Mr ntimer<m (P» ) snpintrU*t\ th** lilH: hiil St waa pfMtponsJ 
and nothing further was done a1 this aewion. 

At thH ffillowij]^ sesHiOD thi^ mhllrr whm Icrpt alivi* by thrt ID- 
tr(Mliu*tiori in the f^ennte pf t hJlI to prevent *_TUtUy to animftb 
in tranHit on railrDjid*.* It was referred tn th« cominittec (ffl 
agni^ulture aud ^t no further. 

The Rill to Prevent Cbuklty to Asruxis is Transit P*ssb> 

Finally, in 1872. the bill which, with slight diangc, ym to 
become u law was reported in the Houao by Mr. Wilaon LO.)-' 
Like its predecesBors it provided for a twonly-oight hour maxi- 
mnm for conseetitive shipment, with a fine for each vioUtioH' 
The hill passed the Honse with little resiBtance, though Mr. 
Kerr (Isd,) stated his doubta aa to its conatituttcicality txid hi^ 
belief that such legislation tended toward paternalism, multi- 
plicHtinn of trourta, offlcials, expenses, etc- 

Meanwhile the Senate had reftrrred a bill (S. no 419) on tiff 
same snbjwt to iU coraniitfeH <in the judirinry, and. that wifl' 
mittee reporting adversely upon it, the hill waa imlefinrtey 
poRtpiTined and the Rouse bill taken up. The Senate cODunittf* 



• /*ltf, r> 1768- 

tvamc. ffhti0, IHTt. p. SO. Men. bill rD, ^H. lDtr(h1qo>4 hj Uf. CohWlDr i^' 
Y.) 

•/»tf,> lBTI-1?, p. ^3tm. H bill nt. W4 
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00 mrriculturc. ti> which it had beta referred, reported thin hWt 
without Aiitcndtnent, arid tlio dt^hBtt; lictran.^ 

One of the most protikinont in the discasson woa Senator Oiia- 
cerly (rah) und nn nna-ndmrnt |ir<i|ftOHiv] bv him siumi up Im 
ideas. It was to the ctToct that thf> act should not |?o into oper- 
ation for onn yv»r nftor j>aHKiiFTc% iind thnt it Nhmild not nppljr 
in Btntos having a<Ieqiia1o laws, Th« former idea was h^ld \>y 
Mvornl other* nud vrntt biijtnd partly tipon l\w Ion to railwayt 
from ao auddon a etiange. but ohiefly upon the hope that tha 
■tatcfl miffhl Inke the mnder up nnd pnsia wU<(iiHff* lawc. And 
Mr. rHJwi-Hv sjiid CVi^iyr^Fv had no hiisjut-Kit in re^ulath^g for 
th4' beflltb of* fbe people. This wim a funetion oF the ntnt^fK and 
lif-loii^ed \.tt their polii'rt power. The tmirf the flubj<?t^l was l^ft 
to ptMc juri»dietioD the better it woidd be administered. Tie 
nJjio thouf^lit twenty-ciKht hour* not Ion*: enouKrh. Mr. Thur- 
mon's ^O.) posilion woa not di*similar. II« was not rlcnr a« to 
its coTiMitutionnlity, Lhouf^h l4-ndiii|7 to bolievi? it i-cinHtitutumal, 
and fnvored Btat«> action. Tho state courts beir^ moro numor- 
ous would w'<-iir« a strii^tt^r cnforc*?iucnt of suoh a rflffulation 
than tht* federal. Ho movinl to pootpoue the bill till the foL- 
lou^ing fli^HHTon, hut lort. 

Among Iho «upport<"TS of the bill Wp. Frolinphnyeoti fN. J.> 
swina to have been as outspoken as any. He argiipd thnt th« 
iiiL-at^un* vigft conBCtitntSottal imdi^r tho commeive (-laiwe as oon. 
■Irned hy the* aiiprpmp <'oiirt to itiehidp nl! the TtiPftHK by whirlr 
f-oitiiiierce I'UTi Ih< t-Hrri(Hl on, wbflb^r by tn*f* iijivi|^j|tio:i of the 
wntera 4if the aeversl t^atcv or hy poitmtifp thrmiifh thp fdatw 
wheTfi windj pOHKAKt^ ln^om(*j4 Tui-i'MRrtry, llr pointed out tliat an 
ajnmdment makliijf the law of no vfTtct in statea already bav- 
inj; IcKifilation wonid rrndrr the rpgnlnlion fntilc. fcr the trouble 
and the offense eaiiie tbroueh a numher of states, on intcntatc* 
abipmcntji. And, with nlhcr«, hr g&va the dnni^cr to the health 
of the commnnity. the Iobb to cattle raisera throiijrb the "phrink- 
age" of rattl«!, nnd humanity O-i thn n^awuis for the pnAtoffe of 
th© aet, 'Mr. Flanaifan *aid there were other constitute onn than' 
that of thp Tnit'd Stntor to \w biolcpd after, lu, for inuaiicar 
the constltmloinB of consumerft,) 



< ibi^ . Pi^ 9nT4. jjan. 
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BrtxerriK or rafi dmvkkhitt of wjBcoxai?( 



Thv bill wtu i>afts«d, 36 y^^oa to 13 luij^.' The atmsaaUf 
larg« Iiuin1]«r of tha abttffut, 35, ciigge«tN UiAt the i^nAtonvtri 
Tint nver-mmiQUs to place ihoiDE9h'e« on record in comiectjoa 
niib this menttim-. The ohicf amrcdmcDlD w«ir9 th« tnfrrtiuQ 
of the ddverlw "knowingly and willfully", as qnallfymg lltf 
itet* wliiHi mm!o im** Itnl^lc to tinp undf»r Ihp act; and the iaifU- 
tion of 11i«i bill was matle to Ij^gin Orl4»Wr 1. 1373. 

Tlio HiHiSf" co:j<Turivd in thp mnf^ndTiif^ntft,* and th^ bill hp- 
caiue ft law by llie a]>prD\aI of Preniiknt Onuil fin Marvli 3, 

Rroui^ttok of Immioimnt TuAvnc PsoraeE& 

In tilt (course of tlie Setia.te deliate, Mr. Caawrly offered u 
UDcndmc-nt to tbc effect ihat immigrant* travelliag on railvfljv 



■ iftiA^ p. 4mv- 

>fD4d, isTa-T3, pp. oei. 9<HH. 

"«(ti(Mrr« Of /niif^r IT: r.M lli> If '■niinHl. «r., ^Th«t rib Tvlirotd m^ 
liDriy wlUkln Ibf L'nlli'U StAVi^h wriuirr riinrl foritix inr pjirt 3f ■ llri« ciT nti 
orn whiob fntil^t t1iTi.-p» ivinr, oi utlii>r aniioAl* Man Ik cmtrifd fno dt 
tflmlf III niLirlEitr. . , "Hnli <'i>iillri4- ibp- hhiu*' tn 'lir« for ■ lonctf t^ 

tltid liiBM twniEi'UJgtt cuuHVCuC] f n huun, mlLliotit unloftdlnK <li9 bud* tix Mb 
vraCiT. mill rr^Clns. fot- ft |><^rtu(1 trt ftt [«A*l fli* «aiuKiill'* boora, imldi fl* 
toqIpO fi>'Qj to ivtltn^llat by tU'tio ur Dttii?<r nccldvntnl (ftuxh lu r*iliHtfaf 
■ucU EionilnPDjr'nt tbt- lime ilurlrijc whicb tb" trntnuil* But* txttit oooltead «IK 
oat iiirli i-fBt iin eiHin sfl'ng rtjAtlii trum wftilfh ibcy Afc twlvc4 nktlL b* b- 
clo4v<1. II Wlna ihi^ inipnt nf fhl^ nfi (o prahiMl tbiir r«nUnwnu oanQamaf 
bojim^ tllir porlod at twvnly-filjcbt Lbuni, exi^Diit npoi eonltanvocJfB btnAibuhl* 
■U«^. -inlmilt in unloiKloil «h«n b« propffrlr fi^ mi vik|«n4L bt flfA nrt 
hy 1h" ol^'Tl^f or tbi Lianmn hHvTi-K (hn oiiBforlr thaocf. or tA tttM of bh dh 
boll In *o daliLf. th«n tif tb* riUroBd fompitn; ... - And afttit foffpoir 
aTirill rn aiioh rttiM hqvr* ■ U^n nprtii "UPb HnlVIMli for food. <•!*, t*4 
CLHfrrily fnrri1«li'>i1, unit iTinlF iL^r Uf llnhtr ror anr fl'V-^r^llrtn nf acrh Hntnali » 
IburU'il by thlK n*** Anjr mriLikunr, ownir. nr rnrtnfllun of ra^h tfilvBlL •t4 
•htll tnovlnffl^ iriil wliriilt; fall to comply vltb tttu iirorlfelan* M Tbla ad fbtlL 
tor men mill ov^r/ m<'b filliirg . . . b0 Mflbl* ror ■ farftlt ind PM • >■>* 
nliT I'tf nm li"K< rimn iim- Minilr-*<1 unil nnr nw^rn' iTinn rivn nitn<lTW] tir^wnn . Z'* 
ulrfrti, flflir'r*v, TFiBt wtipn unlmnN ■hnit b* mrrlM in r*fm. , , , Bi »UA 
tn#y f'Hn flrifl <1" iiHTfl |i»fsi:ii<r roinJ. wnTcr. ipa^, *f>fl flppflrtmuilT tot rwt, t>e 
toropjinf iirD7Ei|<in In n-£Bn1 io ibrtr untoadirff ibill not applT- 

a. 2 Tbnt ibf rmuli> <.T<'a(«l bv iTi* nr« •pttiiir, oC tttit act ibiD I* i» 
rnrrtiHl tty rira HL^iltm Tn ibi- nuirih laf tb*^ I'r A. in tliv rimilt or dlMTM 
conn i>r Ibtf U, », br>l(I*'ii MlbNi ili4< ai»ii|i^[ wbpr* tbe TloUtiixi of rtl* i^ 
Dii^ lkiiiTc< b?»r coniiii]ii'?<l, or ihc it^rvm rT'itiW nr carrl^ «l fu baalDffli^tt' 
It h1»M hi> iliF duly Etf Mil U, ft, mjHaluln. Lbrk depulln and luberdhiKlak ■* 
pETumt nil vLirl&lluiir uf Ibis noi vbkh afanll eniat ED ibdf notlct Of b^ 

H. A. Lion* *ElBlnc urdn a. 1 AifoKfAbtfi In tflMrfpH «o«rt. 
fl, 4. Ace io BO Inio tJTcct OctobT 1. 1ST3. 
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rormiiii; Any part of ah inUnUlr linr Mitiuld, in fit! twi^pji whrni 

they had to Irai-el for cue or more ui^hts, \)g provided by th« 

^|dgu^ftr which they tmvrllird with proper convcniet;<;^* ftpr 

^BSff&tnd uaahirj^f iti tht vtiT-A. AU Hudi imrniirraEtId were to 

be takiMi to their dc^tinntion without tin reason nb I r delay, 

Thir iveaaiou for Xh\» propoa^d fLiTundmi^nt uppcars to have 
bc«n a ■pwial incwn{r<^ from thp prcBid*?nt cfmc€ming tho mi*- 
treatment of immigraiit»— a oI^sa of people, it will be remj^Di' 
Iwred, mu^h mor^ dof^imble then thnn now. Transmitt^^rt wiih 
the measa^ waa a rt^port wH<^ showed that complaints had been 
made s^atntit the railway compunies bccatiRe they wpre nmnm^ 
Emmi^rMnt tr»iu* im slow tinip, tnking from three to finir days 
to Oliver ihi* dJataiire lietw^eji N*^w YmV and Chioapn. TJi*" 
itnmigTAMt "mimt tftkr hia i^.hani^RB, live tipciti thi* hnrrl l>f^n<'hpji 
npoD «pnaj;fe*iA ears for many day»t at hiH own expense, very 
often withmil firr or water, owing to nrglrct of employee, who 
tare ootbioi; for the comforta or neceaailiei of forci^ors."' It 
^crtoiDly accnijt not inappropriate to pUcc the rcKiiIation of 
mwh a traffic in a bill to prevent cruelty to ajiimala. 

Mr. Cn--werly nrpticd that if the Kovcmmcnt could penalize 
delays in the mail ftervioe. it auroly ought to give somo legal 
renHHiy t*i tho immigrant who wiis frpqnnntly treats lew con- 
aiderately than ifi<> lirnlfsr. Siir-h an arpuumnl hn» foree if the 
pown* of ConRTeisji ovflr interutnte comirf^rce on railway* w con- 
omled : hut. Kinei* lh(* tnnil «<'r\'irr» wm* condih'lt^d iiiidi'r the post 
rondH plflOiy* and the fonntiti]tinnjtlity of irtprfpHnp with mil- 
wnyic undf»r the* i-omnn^nv i-lauKh wan gnivi'ly dciiiliti'tK il begged 
tli^ i^aeatlon vihich lay in the minds of Tnary. Th« amendment 
w iutri by a votr of 15 to 2-'^. 



r 



FuvrnsR Biuje Ro^atikg to I-mmocR TB^^nc 



The art of 18TS did not ond the demand for prpventinK 
enirfly ^> anirnaN in tranxportiilioii. Nul to meulion th*^ dif» 
Acuity ftf neeurinif oonviptionn the act was found faulty in that 
twrtity-«*ight Ivmn wa.*« too long a prriod, the railway ctompaniea 
c^nif^ eihorhitant prlees for food, and when unloaded tha 
irvrr not put in proper prn» nor carrd for properly. In 
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1875, Mr Wooilu'orlh (0.) ititnxlut-Rcl ti hili to tunend tbii ut 
which wAfl referred to the committor on airriouhure,^^ Two 
yrtkn later a bill ri^UtinjE to the traiuportatJoa of aoinuli nt' 
troduL'LHl by Seiitttor How* fWU.) ne^ xfterrtd to the conmut- 
tftC on jiKiit'iriryJ' And at the nc^t ncmIod a Hoiue bill {do» 
4G78) was reportL>d from Iho committeo en agncnltore.^^ hi 
thiit report mui^li rvidrni^o wm preimted to ibow tbo bad coo- 
ditious wliioli prevailed. The Peon^lvaDia Society for tl« 
PiwoDlirin of Cruelly to AnimnlB reported that in & smgl« trtin 
load from Chicago 1^500 dead auiniab tad b*cn founds and 
tbnitifh H rhk'jiiro ninn ndiil^I that Ihpre had m\y beCTi TS2» it 
WSJ* had j'nouK-h. Atiothpr wit3ipj« said that (Taatrrn maritetfl 
werp lurjcvly »>n]iplii?d with the ine&t of dJKeaaed animjilH. Stnck 
wa,H HhiEipfHl fn>m Chicngo t<} T^niTido withcut mtt inaking a 
trip of Ibirty^eisht L<oTi£ei-uti\e Loum with ijolhiuif 1o eat or 
dnnlf. ^ix per eent of Ihi^ oattlr nnd nine per ertit of Hit 
8heep, it was estimatfd. died on their way to the Ea&t. 

Shippcirs eoraplftiiic!d tlrnt thc,v wen* eompellrd lo pay ciorti- 
ttnt pric^ for feeding, c. tj., $50 a ton for hay. A Boaton fino 
teatified that the charts for fcf^dmi; lU liulTalo wore m> unriNucm- 
able that they had hiiilt theit- cwn yardft at a eonveaient point, 
when the railways refiw^tl to eonneel with thflm. The hiTl pw- 
poaed to remedy eondiliona by nhorteiLiiig the time for eonfioind 
animals without food or water to twenty-fonr hoar* Cattb 
were tn h#" put in dry pens ajid pr*>pprly fed and watered, and 
rrajioTiHlih* rftfea rh»rged for fpeding and ('.an?. If foorl anJ 
water Wrtn* Riipplied on the ears daily the animal^i weed not be 
nnlondrd. Tt wils not pamed. 

Aeaiu in 187fl a. hill relative to the transportjitiwn of juiimals 
was introduced in the Senate, thia time by Mr. McPherwm {Nh 
J.). It wns rrferred to the i^i^mmittee on eommefree, reported 
hnrk, emended, discussed, and finally recommitted. 

During the 1883-84 nesaion Mr. Hopkina (Pa.) mibmini^ > 
wirtiificBnt T^^aolution which wae atr^'cd to by the Hou-v. The 
gist of it was as follows: whereas the presscnt eyetem of trans- 
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porting stock in intentate commerce is barb&roiia, deatnictirCp 
A kotiFL^i^ cf difie»ei% unr^dtmomio Uirou^h di>nth or Ehrinkagc of 
the (?attler a tax ob food< and the twenty -tight hour act in habiiu- 
My vicltttf^d; and "wherpftg it hiw bwD charged that said rail- 
way oonipanit**, by a iyat«m of favoritifiin, givo to a «mall Dum- 
ber of pcrispirs, knouu as the AwKMrimifm of Ev^aers,'* u bonux 
or ^xti <t\' aliniii i(ila iin ftveiy earJuarl nf lii-ef pnttle shippwl from 
"Wett to East, ssid Biim , colle(?ted by the traosporlers 

imd |mi(l ovi-r to \r\\f. m-rAMc^l rvf^nt^nt um » misre gratuity;'' n^ 
HulvtH^ Itial lb(- i.'(>i]iiiil[l(<t- OEi L'liitimen'e exunilrte i[il<i the irititti<r 
ajid iiKiuirp what rpmi^rlip* may bp a*lopt?cl,^" The rmimiilt^! 
reportL'd at thi^ foliowin^ k^amioii, fAvorinj^ tlie rfsolullou,'' It 
was imprewed with the imijortnncc of tlif wibjcct and tlit nu- 
mf^nms prlilion* rerrivod from thp variuur^ partrt <if the country. 
Foreign markets, too. were often injarioualy affcct<>d by reports 
of iifiwli(ilr*nm*' fnnditi^ms. Stiitjrdi(*s wtri* (fiw-ti to nhow Ihat 
m:d(*r favorable eonditions on common oars llie average fthrjnk- 
•0C of cattle b<?twrvn hiwtfm nnd ChicjMfo wax 50 Ibit. il hcjtd, 
^hich f<hnnkaci> had been reduced to IT 1-^ lbs. on potent i^an?. 

Finally, in l?*f^fi, Mr, T>nrfley (Neb.) intnHliicpd a rcKolulion 
tiuit the Houw ccniinittee on ^^ommepce be JoKtmcled to Jnquirfl 
■wltPtWr mich evj]* watcd and to what fxt^nt tbcy miffht b* 
r«iiicdi«d by law.^' 

It w not to he forprtltPii thaf lawn like that ppswed in 1AS4,*' 
nbiE'li rrslnctr^l \\\v irnx\s\Vir\i\\\i\x\ nf livi'JitiH'k affivli**! with 
«o»tatficiiia dtM-aMfi, Ituve a bearint: in thib ocjiinectioo. 



Thna. in th^ early Seventies, the livestock traffic of tho rwl- 
waya haviu^; Wromn important and thf conditionn in tbr nam^ 
bcinir very bad, an act waa pn^sed re>ri»Iatinit such traffic in ao 



"An urfiniMtinn ror pr#fvnirne |n« fViroiwli pornfi^'tlMnn. r^Ffiln Ufv* 

rBrlciuii cnaiU ir wb* nrttiprorl m l»»Tft *Tirt r^rminii**: wilt) tli^ tnnwuicin 
of « ffiK'4V*)«riir p'M.T nrn-nv Th# Tnint llni^t In Dn^finlMT. 1879. It MOH^I 
marh itl*rii^«iirii j>ti'1 m»'\ *ltii iMrrmlni'il (»»ttt»iii.'»- 
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far w it was tnteniate. The ad vac fftr from |Mrfect uid 
M^in« to tkve b^n violatod on a larg« «ml«; but, though net a 
f«w biUft wert^ {]itn>du<?«d for ry-DiediD^ Ita thortcomiQ^, do 
fnnh*>r IpjciaUtirm wsk i^tiiurtvd dcrwn to 1887, 

ThiH acl iitti\ t)ii< Jtrl of ]8{I6 to faciliLiLi* i*iJ[uint*n-i< are Ih^ 
only lu'» pif?r<e8 i>f federal l^iriKlRtioit hHWi} on Ibe comin«iT« 
r1nuM< of i1h> i-r>nn1iUiti<in wbicli wrc tuucoil pnor to tbf? Tutu> 
stale Cmiiiiierre Act of 1857. LUt* th« earlier law. ita mpot- 
tJiiic« in fiprtiiiiK th'- firtd i* nfllrwortliy, and it should bt 
obaerved tliat its Uffniticaoee wai realized by those u-bo p&std 
it. Mr, KJdridifc called it a p<viiliar bill mid dc>cncd the power 
it vould L'oafor on Coiip^rt-tti extraordinary; and Mr, Caaaerif 
said, "Thifl bill is a n<rw departure in the policy of this R^'vcm- 
inenl. ll i>* lb** bret time Congr^^aa haa underiakeo to deal with 
IbftT mighty proMom ^'h*nb^r th<- t.rAnisportatioD of proptitj 
upon railroadft fontimg link* jd eommuuiealion bt^twecn mt» 
and Gtntr ir i-^immproe ^ddiin Tbe ni4>Aninir of the cciifltitritron, 
b the flrat plart^. and Mlieth^r in the next pl«e^ it ia poUUs 
for Conitrewi to ajtynTJie ilip (^x^rt^ist^ of thnt power. It is (h» 
of thi" ^n-ati*Hl. ijurslions w>iit-b Im* '-vt'r nri'sm in Ibis Utdy, I 
have hoard sciiatora. and leadjuiir acnators here, vfho did not 
doubt tbr ronf^rriwionn] fiowcr, declare, . . . that the; 
ahrank from the ooiiaeciueDcea of cscrcisiDf it." 

Indeed* this art waa no sooner pnaacd tbun it won mode afi 0- 
initneut for furtlier r^ffulntion ; and taking into oonsideratioa 
tbc aet of ]366» tb(^ ar^mcnt is n fitrnnjic one- If ConfETcn iuf 
tbe power to reflate atat>> railway eorporations aa to their oco- 
nffr?tiona for forming ^-onTinnons lirr^s nnd to intorfero ragaidlOf 
the Gonipensation tor inf^rt^tatc- trafie; if Congreaa oould oooatb- 
tutionAlly pr««crib« rondition^ of livextoelc trsfflo, reffuTatinf 
Bcbedules, eompensutjon for <'urc, etc., and attthorislDg f^fbnl 
rniirtK to inflict penaltieB: why was ContrrpaM no* poi mum J vt 
|KJWft^r to n-(;u1nli- oth^r di'l^iiln of infi^nsUitt* ivinnnerre liy frf- 
Wfiy, indudinj; rateaT 
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CHAPTER SXI 



DEVELOPMENT OP CONGRESSIONAL INTERPBETA^ 
TJON OP THE -COMMERCE CLAUSE" 

Down to the preaent day the direot reguUtion of railways, as 
Bucbr h*% fwvii lijLN^d upon thnt olause of the oonstiluTioB ivhicb 
vives the feii«ra] g^ovenini^Dt jKiwer over L^oinmeree with foreign 
mtioiiA, IntHaii tribefl, ftnd among the sUtp«, This pt^wer, u 
!baA been llie cas*- with other feilernl powers, bus he**n lli« «i>j<*<?t 
kif T&ryinif iuterprctatioti find ha^ heeu grQailj enlar^d lu ita 
MOpc Hinee tht? conafitution was penned — not illegjtlm&uly, bat 
fty reaaon of the economic development of the nation^ 
I In 166U hcd the qui^tion been mined %vhi^thcr Conf^rcaa hod 
'^Fer under the conatitlition to refrulatc railway rates, the gen- 
iouwcr would have been in the ncjculivo; And the majority 
Ammetms w^uld have denied the power of Congpeafl to in- 
rporaio or conttmct 0? io nny wny interfore with railways 
tfiide the terrrtories and the Diatnet of Columbia, unless it 
ttniic^t b4* tfi iniKiBre tho Irun^ortntinn of the mails or troops nnd 
tuiUtary atorea. At thai time there were only 9.021 milea of 
miilwny in th^ Innrl. and, dnring llip dp.'iide prpppiltng, rnilwuy 
WiutAtruL'ljuu, (^x(-r"iit in New England, had been sJnw. But three 
[important lines were t)egiin in the Mii^dle Weit in that time. 
[Morrovrr the linps* at thnsr i3fly!* were short and through traffic 
waA little developed. Railways were still loe&l ' ^ improvemonts" 
nd did noX iignn? firrefttly in the interchange of eonunoditiea 
ud p^raona anionj; the states. 

Dunns the next decode, hf*wcvcr. the rnilwny net wna pushed 
;orer the Alle^Ehames and to the Misaiaeippi, The niileajce in- 
I creased to S0,i>^3. Coneolidationi; rnpidJy took place and the 
'trunk lines w^^re eonatnieted. The railway beeame nn impor- 
tant instram^t in cctncierc^ nmonir the states, competing with 
etnalfl and Hver«. 

■ (2^J 
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Then i5amo tlie vttr^ when th« importance of nilwaja vu 
r9EJt2od in a nstiotial way as never before. MorM>ver tbit <«& 
fljut VTOH & llovr to tbc old iGtat<d' rigtita tbeorioa and lir^u^t 
strength to i\iq federal govi'mment, In th« light of consttu- 
tlonal iaterpr«tAtiLiD in geiKfrid one inight Almo«i predict ihu 
under eiK-h *?ireiimstanoeB the prevailing attitude toward gcf- 
ernmrnl iMtiTfrrniw' with rivilwHyM woiihi L^hniig*-, tu\d in lifi, 
tUree years after th» jireHideDt had beert empowered to taks 
tjvpr rjiilwayw. pumi^ tflu^ grrat A'tmtr d'^halr on Mntrnial* uh 
Li'n'iiiii'ftf' '* in roinifi'Him uilli ihr f'rimili'u nJid AuiW/ iiiuuD^ 
cly.^ Th<7 objcctian:^ made to tlie p»mag€ of this bill to pro- 
hibit the- obfitructitJu of ixjterBtflte ajuunerce by rail wert m«t 
strongly Mated by Scimtor .Morrill (Me,) iu:d Senator Jobnva 
(Md.). Mr MorriJl luild timt the bill wa^ ba^d upon tbc pow 
to regulate commerce; tiiot if it were pttmed C^ogrcsi *ould 
have assorted ri pnueiplt; wiiieh would juatify the eoveniiQtot 
in eBtablishio^ rules and remilatiens in r«gnrd to conuncfM <mt 
iDtcrrnal niilwayai pn^eiKuly ax over the navigable liven of tta 
United Slatea; that eu«lojn-bou«e ot^<.*Qr% might Iw «rtftb1iibcd 
at niilway d(^pr>tK and ull the ro^uktions coneemtDf narlgsto 
he applied to ih.^se ailiMnl liiffhwnyK? He Iwlieved IliMl llitw 
WHM till <M-nui»r] fur tht* rxrj^riKi- of Hudi a power, aiid Uiat it 
would be dangerous. "The system works wdl enough » it k" 
Moniovirr, hv hrld f.iiat a railway wan to hv regarded aa *'a wMJ 
for comiuerce. chartered by a Slate, built entirely by a State, 
«nd entirely within it» limit* and juriadittion/' aad coald wicii 
ft way 1^ interfered with by the govemineDt of the United 
Stalest Never in the hirtory of the nation h«d tdc power ow 
commerce bptn pushed bo far. 

Mr. Johnson appealed to the frameni of the eooKtitatkia 
They would nut have sftnetioned sueJi a etoj". The slates alow 
had power to charter railways and it foll*jwi>d that thoy aloa* 
could reguliite them; of the powere wWoh had been mppnied 
to he picliisively rested in the states thut nf r<»nid»liiig tolfe 
service, and manner of eoodnyting buKiiieKS waa one. 

Mr. Howard C^^tl,) replied that the essence of this anpmwnl 
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vttA tlint n «tnto hod a riRht to uiccx any conditioD which it 
iDigbt fiHt tit to its ohartere of incorporation &Dd that then ft 
was out t>f ihp powpr of ConRrew lo r«]i^v« tho community from 
tu(>h e«iiditi<jn*» however aevere and utiJuBt they might hn in 
tl)«ir pfTpoT iiprni <?iiti3ipns of other ctHt«TK, He believed that thU 
WHS ultra virrs nnd wmri^' ak nn obNlrii^tinn to int*Tr<tal« fiom- 
mere*' — i*(»n»nierce over which Congre*B had eEcluaive i-ontrol; — 
aiul hi< wvul Mt far nx Ui jishitI. th/ii. nun^n-MM mi|;hl, in nn t-xi- 
Kcney, reifulate ocean ftvit^bt ralt^, aLd for the aaine reason it 
had the pow^r to rrgitlntr> 'Vven tolls in Ihn matter of tradtt 
Attionff the States, tliough we ha^^e never eser-ciaed it, thus far.'* 

Ajid Mr. Ilowc (Wis.) aJao dclVtidrd the bm/idcr interpret*' 
lion of the power of Ct>i3irre*H- *'A railroad ia a highway. I 
BUppMr. Thcnc pa«HCR(EcrN, troopn, nipplic^. mails, ana froiffht 
ftra commerce*; they make up eommeroo; they ar« tho incident of 
commerce: th*y are indudrd within the tern 'commerce' 
. . . lUre ia the fact thai diff<*ri?nt railways, diff*»n»nl high- 
vnyn operated by stesm. are existing in a particular State ; here 
i« th*" fuMi thrtt cm}\ om- of fh<*ra i« aothori/ed hy lh<! law of 
that titate: bui h^re in the other fact that the right fo regulate 
(intpmTatei commeree on the*e hijfhways \n in the Ccmjfresii of 
the I'Tiitrd 8Tai!c». . , . Th« queMlton in put to me if our 
power guet so far aa to reifidate IdHh upon i^tmirnerco . . . 
that w«* hHV4* the. [Niwf^r tn n^i^ulatiT tolls in tuiine way, iT it Ihs 
nei-i^vtary. X liave uo more douht than I have of our power to 
malit^ appri>priAtionii/' 

Thia dt-ljBte h tUuHlrutive of thti differenee of opinion which 
txiatcd in an early discTiwion of the commerce clanae. On the 
one hand a Krt»up i>f mfln, many <»f tbem far from di»tntere*itt*d, 
tjrned that to reeulalc commerce by iotcrfcrin(r with railways 
^vonld be an iineonKtitntiomd limitation of a Htate'a power to 
charter corporations; while they maiotsined that *'commeroe" 
nii^ant nai'iipjition, drawifig n irpi><*iouB and illog^eal diMtint^tioa 
between natural and artilieial hijEhwaya. It is noticeable that 
thf»Hi> mi'ii wpn* of th* l^ii^/ttr ffxw lechool of political cwnomy 
and wer& inolmed to extol the acbievements of individnal itiitia- 
tiw. 

Oil the other hand, a group of men held that in thts matter 
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ConffTBn WM supreme. Tliry were abk to cUc «wi« in wb»h 
*'voiiuner«e'* luul hc^D held to ineludc more than naviintiau 
forcimi or cr>a8twi«c; luid tbcy could nc no lopic id dciiTuif 
that tlio tvtHcntial fuatoro of commerce i« excliui^t regiUation af 
which m»y involve either vowplg nr roHinir stocJc. Tliw* row 
»tooil fi>r gftaler ci-nirBliwitioH of grm'cnimetit and ^trt in lia> 
'with the econonuc developrn'^Dts of ibe time. But. as jyet^ tiu^f 
only iHinirnJfd fin- thi* powir <]f ('iwigp«K lo k*ftp mtt-note 
commpri-p fr^e fmnj obnTrticlioTi — a neffativ^ pr>wer. 

At thf 1^37-68 si'Ksiun (*r flungrcjui nt li-ii*t four difTi^rrnt n^ 
oliitlcjiiK H^kiit^ rfport.K rmiii vjii-i<tiia romiuitte^H on llw \MwrT 
of Conifn-jRi Ui rrgiilate railway triLOici>nrLniion w^nr piucvrvl- b 
rcflponse to om*? of Ihcni the nuu-H« cotitmittM on roada ud 
cnnain unvf a divided report, the niojority favorinif the biW 
interpretation.* 

The min'kHty, cnnsistinjr oi M. C, Kerr (Ind.) and W, E 
Bamum (Couii.) simply (^tatixl their belief thftt no txptm 
power c3:istod in the constitution for AUoh roffulatioD. Con^ro 
never bed exerr^ised RUeh pow^r and il would tranacvzul lit 
bouDdfi of the conetitution and the priBeiples of einl govfra- 
msDl 

The aiv'iTTieTits of the majority seem the stronger. ConilKnv 
had been jndicially defined to be the inter{*hanj^ of comniodilte 
and the intereoiinte of persona helween two or mot* itlatea, and 
wliatovor Ibi* menus Tiaed for thp trnniipnTiHtioiT of mieli rmk- 
mmJitieB or persf«i« they were the inalniTiieiit!* nf wiramecw. 
The conatitutional power to regulate commerce was aliflolate iDcl 
unqiialiJled, applying hot): to land and wntrr. "Commerc* 
among tlie several Slates." said they, "ia not, at llim d»y. «- 
cluwvcly or even mainly earned on by water; other instmnmtt 
of commerce are now used, unknown to the frnmers of the Con- 
Btitiition» but which seem ae pliiinly within the letter of ti* 
Confftitution a» the inatriunfmta . . . known to the frtnwrt 
of that iziBtnimcnt, " Perh&pa the influence of the eonditioiit 
which led to the Granger movement is to be «k!cxi m tli^tir rfift^ 
enee to the growth of new Matee in thCrWeat wbicb d^peodBl 
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nilwar^ for exports and imporUt and whidb nisht be 
diicrirairtfttft] iLgaioiBt by tha nflvmy oorporjitioiiiB of other aUte* 
qiiIms CoD^re^a had power to re^Isle euob commeive. 

Thi* report couatjmtly rtfem to Ihu powc^r of CongresB to 
authorize the coTutru?tEon of raJlwa^vB. the minoriiy den.viiig it 
OD thtt groiindA Ihiit the ermNli tit lion dmnt not ATithori)^ it and 
t-ifiiiiriit doTriuin li<-4 exirhiTiiv«<1>' in thf ^lafr;*. Ori these |i<iinbi 
tbc mjijiiril,v nrrf «-(|Uiilly cW«U*<h Lhr* ntnlirn' riK^it nf (*riiinitnt 
domain is qualified by the rtehts which th« L^oiutitutlon has 
Y«»lni in the raited State*, if Xhn raiJwny corporation i.t an 
inttraa\ttil rieceAsary and proper for carryins into effect the 
powf-r* vpftted in the covcmmtnt then (.VincrcM hiw the power 
to cre&t<j th« oorporatioD.* 

There wrtjt aJwo arjtuincnt over Ih-; Kiguififtanoc of th^ pro- 
posed oscrtiiso of power with rt^gard to state taxatJoD. the minor- 
ity dftiniinfr that la have pffo<?tivo foclf'rnl (•ontrol the statfta 
ntut be deprived of ibeir revenue from railway ta^^ea; the ma- 
jority arifiitn^ thnt thin wftiild not ht> nerpwiary. 

At the folluwiii^ Mi^wiun. iii {Ii^butin^ » bill to cljurkT three 
r^lu-u^T h'wliiiir fmm WiiK^firiifinii, Kimilar iippiuiini; vh^wn wvm 
airaiti expn.-s->rd.^ from wliiL-h It net^ms desirable merely to quote 
tfae word^i of Senator Slif-rman fO,J who exprt-jwed very d<*arly 
tilt iDOdeni idea. *'The power over local commerce between the 
ritiBnui of a State ift l<^ft exclusively U» the Stntni, but commerec 
amonif the 8tatea is to be recrulfited by Conj^eas. Bailroadft are 
the agents t^^^lh of loenl eoirLmrrec and ernnmrn-e amon^ tho 
aevefal States This ereatee the difficulty of deDning the hmita 
of the povcp of ('onjrrera* tind thp SUitrti/' 

Tbe «itiiati<va during the Sixties wems to have been thl«: rail- 
any eompanirs wrn* prrdominimtly eonvidprnd the ''rpfltures of 
the stales in vu^h a way that CoTipre^s could not realriet them 
vrilhoiit infritigirtg Ktnti^K' Hffhfji; but there wprp many chw*« in 
whirh milwaya praclieed ahuse-i wliieh wen- m» pkiixly nn mi* 
jurt o?wtnirti*>n to infrntnte enirmrrre that men souffht relief 
from CooRTrta, and, not wiNUiufp to ititc^rfprp with rfatr (•}m^t^rlll, 
proposed fcdernl incorporation of interstate railways; thia 
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limuKlit lip tbo ol6 question u to XhB ngtit of gov^rnm^at to 
ijoiiMtriiii intemal imptuvftincnte. 

Till' ninjr>riry ^*»iiir*Mled the pow^r of CoDgrea atider the «>»- 
jin-ri^i- idauHt' li> nn*vnit in h rrgiiliv*' viny nlwlrttrtjnti lo illt^^ 
stfttc commerce. There vaa also a irrowiiit; body of men wh 
mtixiioiml Ihi- prapriifty of rri^itUlluf; rnU^ 

In 1S7^ vre find a new aoil of lUl under diftcuniou. Il vu I 
bill to pro^-idi? rr«ifiOD«bk fr^tgiit rnt<i» bettretn state* Be- 
tween thia datt' and the diAcumJODH cf 166&. Uif Grander mmt- 
mont hfi?i firisTt] : questions of di«criniioflCioii, flitd, above aJJ, of 
ri>a80Dabl6 ralos have cont« up for solution; and more pcdtm 
rc^nK^dinl IpKislAtion ia dcmandc^d. 

Among tho ^pc-akont iu Kupport of tlio bill IVIr. Loughbridp 
(la.). Mr ITclmaD find.), and Mr. MoNulta (IU.) will bft mfr 
tloncd iu thU brinf Kkt^tok Mr. Lotiffhliridg^ thought there nti 
one certain and reliable remedy. — law. If the oomnieree dww 
amountod Ut unythini^r it fp^ve th^ riffht 1o prctei^t th« p^pli* 
ag&inat uureascmabTe rale^, and he wmild have a Iaw re^aliof 
t&rifTfi Hnd rbnrg»'s <m railways rirrorxling to the jiidgmmt ot I 
bcmrcl of rrxii<»rls, 

Mr. IIcIdibu argnied that the principal niotiYe far adopl^ 
the constitution was the dcaire to transfer reffulalion of com- 
men^e from tbe statea to Conirreia; and. while rajlwaj* irm 
then unknoittTi, they had now hfcomt so powftrful na to Ihenj- 
aelvea tax interstate eoinnio<rc?e as did the stfitee undtir tiia COB- 
fedcration. To him it srrm^d that tho Htiprcone court d«inV 
favonj<l tb« power of ConcrrosBt Nevada had heen fortitddfli t3 
tax pnaacngore transported hpyond her limits on the ground tfi«l 
To do no \va« li> rp«lrj(!t interstfitP oomuierro; similarlyH the**' 
tempt of P**iinftylvnnia t^ \yvy a tax <>f two conU a lo« w forf 
mined in that fltnte nnd shipppd beyimd it* Imnlpw: ami Oii^ 
Imns vs, ngdi?!!, Rf-ndinj; HHilnind Company •^. PtuHBylvwiil 
anJ Oixjley VH. Pint Wardens.* wtre cit«^. Hd dmiied ih^ * 
utatf ronliT rUiHip n <*t*rpciniti(in with a part of hor aovtrdpitj 
and with unlimited power to tax the people: "U the !>«<' 
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mouih Colle^ C^kie «uclaitu ituch pretention ... I deny 
jt» ftuChority,'' And fixifilly he exuphaslxed the public character 
of ihe ratlwAy bus&n««s. 

In the epee^^h of Mr. ^IcNdla is OBfr of tile moat carefully 
wurknd utit nrgtiiirrniK on thin subject to he found in the pro- 
ceedinji^s of Congreas," He Iwgins witli the fnridamentsl propo- 
sitiun thftt ^'ccpinmerce" means traffic or exdiangt*. both by 
cciuuuon u»e aiid deciMLOu of tlie aupreme court. Such btiing the 
ease, what ica^c^n in there for diatiugui^hin^ a-aioajd^ the lUffereat 
agCD<uc8 by which commerre in carried on — wliy tint reflate 
mlwaya aa veil as steamboats on iiArigaUe rivert^? Doth of 
tboc pcmt-4 are supported by the supreme court m the PenDayl- 
vania tax case,*'* tlie court aaying, "Bcycmd all question liie 
tranftponali<jn of freight, or of the subjects of commorco for the 
purpotAA of C3Eehange or ruilCi ia n conatitucnt of commerce itself. 
This ha8 never been doubted^ and probably tbo tranaportatioD 
of nrlich's of trade from one State to another woa the pronoi- 
ueni Idea in the mitida of the framera of the Couatitulion when 
trt CiMi^rvKf wttK r<)n]n»ittftd the [wwor to regiilatp commerce 
auioiig t)u» h^vithI Strtt(?ii, . - . Nor dfM?s it maki* any dif- 
f^r^Dce whether this interchange of commodities is by land or 
wat<*r. Tri pither caKP, th^ brining of Ihi* goodii fr^im the 
seller lo the buyer Ih eoinmeree/ ' Following Redfiold, Mr. Me- 
NuUa »r(riiw that if the cnnstilution i* to be interpreted m 
nnrnmly us tn fxiOudt- interstate commiTCi* iiver rnilwayR. then 
rtcBiobools Jihmdd IikeMi***^ he •'^eluded, for Meani uavigatioit 
vraa uiilinowii to the fram^rs. Fifty year!* before hla time this 
had been iirKe<i ; but. in Gibbons vs. Oeden. the supreme court 
had overruled the idea. For at l(UL><t two rcaaonn the states must 
not be intrusted with the rcffulation of interstate commerce: the 
power by charter or olhcrwioe to fix mtes en auch oommcrco, 
if it meant anytlunc at all. was the power to prohibit, which 
would be unthinkable; and. on the other hand, the flatoi had 
ahown neither power nor eapneity to regulate efficiently. This 
pow^r. lifee other powers HpecificaUy (delegated to Confrr^es, wm 
planary* eompMe, and xvithout limStatlocs other than thoae con* 
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toinc^ in the cciDHUtutioii; and invoU'<^d, furtbennon, geiunl, 
D&tioaal r«^atii^L To regulate meant to acljiut or ccotiel 
He ftt\'orcd the fixation of rco«ca:ftblo rato* by a IXMitd of ni- 
fray commi««iQnoTB, 

liVilli&iik K. ArtTmr (Kf.) niiid« t1i« Htnmgo«t ftttack tij>0Q tb« 
CouBtitutifinality of the bill," HU eonoluftm wu that f^ral 
power over comm^rcG was not well ^stHblish^, (uid thjit it w« 
limited in iu nhjvH'U tn NHf4*t>', i*f|uM]ity, mid fnwdc^m — i. a, 11 
waa uepalive. It conid not l>e eitende*! tr> include l^tir^ tlw 
pric** <>r » vcndHtilt* wrvif^- Hr Mrgtifd llmt Ihv in»wrr uf Con- 
grtw WHN ijul uiiluHive, but t^ucm-rent. In Uje coDslitiitioiiil 
cuiiv^ntion. AiiinJf^t 20, 17ftT, it wm mnvi*d and Mecoii3cid to b* 
rtert tlie wurdn '*holt» mi*l exduaive," before tHe word "poiwff." 
and rej«i?t#d by a vot« of 6 to 5; tliii action he took to be la 
i-sprpiis rpfu[*nl to drleffAtc rx(ilu«ivc pow^r. It qualified ttc 
flTont. Kvcr sinoo the foundinjr of the nation the vtatca aod 
ttip fodera! Kovt-niment bad been esereiedne concurrent jarifldio- 
tion, and tho demarcation linfr was too diflii^ult of fixatkn to 
warrant the preaent attempt. Tbo power over eonmierce with 
forei^ natione seemed to him dietinet from that over u]t«ntite 
<»cmm'*rL*i' : Cor tin* Matl^ua of Xho ^ov-»>mment 1« fon^ipi jjowpnr 
involved intpmiili'knnt 8iid imd<*f1npd runnidprHtionKH whilr dvfl- 
nit^o]v)r<(*t>< anil |ifirlLtiuiied jiirtsrlirtion i>1>Inined in re^rd tottie 
sUtr-«. 

Likpwine John Atkins fTena.l thoujrht the poaitire actioo 
proposed went too far, lie was in<?lincd to think that Cfmfftm 
liad jwwfrr cntr interstate commerce to tbc extent of enfowin? 
its porfecl freedom and prcvcntinir obstruptinn thiYFUirh extor- 
tion or atate jealoUBy; but a rate r^KoJating meaaurc like lb* 
one under discussion would lead to the ennlrol of all iiidiwtri» 
in the eountry and to tnidiic eertrali nation. 

In the onncluBioD r^aebed by tb^ Sflnata Bel«ct committer in 
1874, h v/ntt «tated that Congreu might prescrlfte ruW and 
pe*rnlatioiis for (roveminur inKtnimPTttfi and Rjfcnin*^ engaged ia 
tmii^p'trtiiLi.? pi>rN<in« or i^oiTiriioditir'tt bKwi^i-n hiales, wbethflT 
by land or water: and that tbp ''powpr l^ regalate eommen*" 
included the poner to aid and fadlitate It liy approprilitl 
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u improving cr craHting: ohanoeU of commeroe )yy 
onr&itr.^- They hf»ld that prior to the Utiion thp power 
over t'i>mincr('i? \ny with the /j^'Oti/j? hjii) that it was dtleEaled by 
the people of the Htates to the United Stales, carrying with it 
(uprptrmcy in lhi« »plii*n'! Tn juMitinzi f<» llu' cnsrn of ITriited 
Stitlst vs. C<HJiii1>K, iLud Philadelphia ^riil llvfliliiig Railroad vs. 
PennstylvaniA* the wi>rd» nf Chirf -Tuntiyp Tiinf\v in Qeuesee 
Cliwf Ts. Fitxltiigli w*^re cJlt-il to fhow that leuJ traiisportatioji 
iTM includf^; "Thift poirer (the commercial power) is as ex- 
t«DS3v« upon land an upon ^-ater. The Countitulion makeft no 
distinction in that rcapcot. And if the admirdtv jiirisdictioa 
in natten of contract und tort vrhif:h the courts of tho United 
St4t«o may latrfully ^ceroisc; on tht* hiizh Bca« can b« extended 
to the lakiw unJer tho power to rogulate ctimmcrt^o, it can with 
the ume pn:)prLety. and on the aamo congtmetion, ho extended 
to 00Dtru?tA and tortfi on kncl whi^nx the eomincree ift 1>ot^T«en 
ilifferenl Stare*, and U may aUo embra*?e the vehicles and pei^ 
sons engafifi'd in rnrryins il,"^* Ni>r dul tho pmvi*r nvi^r £»om* 
nkerce aeem merply negative. Tn the caae of foreTpi eommeree^ 
|h« iHiwpr "ivi^r te-liich wiw drrivfvl fram thi* mitnr^ W()rdK nf th« 
const 1 tilt ion. poalUve rt'jfulalrttn whm i^xr^rtMHcil ov'er thti <.*f>u* 
■tmction, fr|Tiipm*>nt nnd naviirntioii of atcoracrs^ etc-i either 
this waa nncouHtitutioual or the powfr authoriT^^d morr than h 
nnrntirc didhnrdcnmB of commerce. That there waa danvor of 
abnginEF a power wha no nr^ument A^alnttt ila cxintcnee; the 
Mune ohjoetion would prevent the use of most conffTeasioinal 
powers. As t^ the arg;iiment That n railway chart<*r iit a con- 
tract and in^ioUhle. it wwi pointed out that the prohibitioa 
against rioEaTini? 1h4> oMicfUtion of contrai^tn npplicd onl^ to 
Ata(e«, ^torpwer. ibe arraniorementa for throUBfh transportation 
acnuo* ttat** lini** h**twe*»n railway eompnnios w**rft thpir privato 
aeta. and their charters miiM have heen granted anJ aeeepted 
with 111"- imiliTHbtnclin;^ that whpn t.hpy pntr^ppd in interntat© 
fiouuatree ihey l>ei'Hnii- *uhji*i't to Ihi- paranuiurit powiT of Tun* 
KTtsa. 

An intrreHtiiicr epiKodc whii*h oecnrred in 16S6 during the 
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diBOVuenoct et tho intontalo eoium^rce bill marlui the rad of the 
cl4w<>Iopmcnt nt>w tiiidcr diecitSHicm. Mr. Rid<lii>bt>r^r (V«.| 
moved to lay tlie bill on tht tnblc, and when tlic uotkn wii 
|iut ill n vi>l4T hi- WHN H]nne in mipportiDg it, the vot» Mandiii^ 
M to 1 agalnnc him. H« thrnt %ttid, ''I wi«h to call att^ntioD U 
tlw fuc^ thiit thf? vot« jii«t tnb^Q aettt^ th^ whol» Coamitulionil 
queittiiiii mnl n-rtniiily n'*iilvf"i all that wc iToiiId call a D^foo- 
cratic SlAtf« lights party into the one general firo|>(i«itioT] llial 
Xhv FiHlrnil KuvitmniPiit has ii right in erintrol thr railnndt"^' 
It beeiEia unne^^ftsftr^ to ^'O furthi-r into tht* miire-euDn nf coo- 
lfn-'»Janiil opinion on the interpretation of the power over 
interstate commerce. Between 1870 and 188T there waa sreat 
dCTcIopmcnt in the opinions of the public and tl^e jadiciuj. 
At the earlier dale the Rteat majority of railway lawyen and 
offlciftlft held thftt there vns no power whatever in the fcdenJ 
goviirmneni to control railways or in any way affect their man- 
afCement.''^ But as early as 1878 a bill prohibitiDg diacrimiDa' 
tloa, pooling, and ehnrf^'in^' more for n h.-mt thaii a grcatar 
distaxiee, actually pjissed the House, Mono and moTNj dkaciitticini 
came to center around the necessity for or expediency of <w»- 
ciaing fliich p<»wer. thone who fipposed it falling on the de/en«r» 
in tlie matter of uon^tituMonality ; itntil, in tbr EiKhttrft, w«£iid 
congressmen generally beginning their lonnf-winded apeeehva ia 
behnlf of federal enntrol of interjtatr eomiin-n^r with a plTi- 
yraph or ao of excuse for inserting the cut and dried anrnmeatfl 
for the touatitutionality of the power. Aa conffoUdalion aLd 
combination ^rew and discri mi nation Aprcnd, the neecwJty f* 
positive federal control became more apparent. Aa JomM A- 
Garfield said, in J874. the anewor to the 017 of daikger frotc 
centrnli^nlion of frderal powern Ik that a* thr railway ia tb* 
greater centralizing foree of modem tim«« nothing but a Iiii^ 
dred forci? can control it, and it is better to nUtt it than t0 bt 
nOed by li.^^ The weakneaa of afate 1e^s1ature8 in Jealin^ ""alti 
powerful and miflcmpnWft railway compjuni**, the iinpo*3iJbilitj 
of utitform or eff?(?tive control through their action beiuime mDJt 
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and more apparent. And ftnallF in 1S86 the supreme eoort in 
the WnltAsh decisinn pljitnly Ktiit^d th^ impossibility of ^fTeetual 
Rtat« GOQtrar Tht* problem had be^i-ontL- a iiationiil f>iie requir- 
jDg uTiifDrm li^Mlfttiou Hiid ah nuf^h ttir ei<^li^Nive pnwrr of Cmi' 
gresat ijvct JDlet^tate cummpirti bi^caxiit* iiDquef^tinpaMe. Iii 1887 
Coiigrcfw itefioit^ly a^utn^J positive contrDl over such com- 
merce. 

To the hiAtoriftQ it is clear that the luterpretatiou ol the com* 
mtTct cl&UM? which came to prcvoiil in 18^7 wais the rcmilt of 
lutioD in economic conditions. There is aothiujT violent about 
procodfli; the development ia more conRistent ntid lofricaJ than 
the easG with other powcra From nefjative rogiiktion, 

r-pirttal positive regulatiOTi, to gonoral positive regulation has 
heeo its oourfte. While earlier political probleinB still dwelt in 
the mindfi of men and railway df^velopment had not hrougbt out 
railway qneuiona of clear national import, individnalistic, KUtee* 
righu interprefnlion wnK istrorjg; but commence is "cf>nuueree," 
ami, in a way not dissimilar to Ihat of colnnial times, the neces- 
sity for fwieral I'o-ordi nation of inlerstale commerce by land 
tnd Us insirnmr'tils, anwi* M is Trm* Ihnt tin- rr[?ififm r>r thi^ 
fOverumeDt to foreitfu commerce difTera From ita relation to 
inl'Tititt^ cnmmr'rfc'; hut iii holh rnxv^ powrr i» ilrrivi^rl from 
the anmc claiiae and it docs not follow that bccansc there is & 
differeDl relation that the power iit lesg m the one cose than in 
the other. When the development of the railways and of tha 
Wc*t mftde intrmtatr commerce by rail so vastly important us 
to orerehadow commerce by water, tbe propresaive and those 
whoflo int^^^t^ ilcmandi?d it soon sow th<? fnfTlify of securing 
thic pulilic iuteri'Kt througli Stale action. On the other hand a 
froop of old^r men, of men whose political prejudicee had been 
gftiDvd in the older pi^litir^al Jind eeonomie ftchool*. together with 
1bo«e whose finaneial interests were involved in the railways, 
«pp»dtn1 rnilwny remdalicm on f^nmndM of eonsHtntitmHlily itnd 
•xpetlfeuey. Where thtre iw jLifroLtnd for dilferenee of opinion, 
in the majority of cawx. a man's idciw an? rolorml ty his inter* 
t«tA. nizvtory I* fnll of inMaiK#j( in which, peitdin^ economlo 
di^velopmeDta. powers arc exercised by certain social unit* with* 
oat qncHtion of propriety; then, economic renditiona chan^, 
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«iid, with equal propriety, those powers are assumed \jj imiti 
better fitted to cope with the new conditions. Whether the ia- 
teretate commerce act be regarded as rirtnaily an Amendment 
to the constitution or aa deciding an open question, the people, 
through Congreaa, and the courts, have upheld the views of those 
who in 1665 argued for railway regulation under the commene 
<ilaufle- 
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chjVpter XXII 



THE INTERSTATE COMMERCE ACT OF 1887; EVOLU- 
TION AND PASSAGE 



Bcscvii or Fodeaal Heoulation Dovk to 1$74 

Loofciee iMick o-var tbe Grroimd covend m the preoedinK puree 
it nppoflri? th[it conwUrrobJc profcrcm hoa been mndc ^^W'n^d the 
7«cogniiio& of Coagrc'RA' pi>W4tr t<) rogulate railu'ays. From s 
very early time it waw r^olir^ thitt the raiJway waa an econoxn- 
ieoll}' p(^-ti1iar iiDfltruTm^iit i^f rraiixpi>rtutioD, and variou« propo- 
fiilioiu for itieasureA of oontroL were put forward. Tbese propo* 
ffUioiLJi ivor<> n4>t aIT biiiK*(l upon the snme olmtnA nf tti« oonittJtu- 
tioD nnd vftricrt in lh->ir scopp with the different ijccmomic con- 
^tioDB from vihich they k prang. 

The political relRlion bolwi>*?Ti the f*^ier»l ir<>vcminpnl and thi^ 
ternloHt'^ And the DiKtrtt-t oF Ciilumbia miulp n-gtUaUoH of rail- 
ways neoewary. The enig^nci^ of the government ptwtal wrv- 
W cjilUsI iLifrntiikn in rnilwny alniHrx itnd hrcmgUl nn drHriiBnicmM 
of the puvier «f lie i,'OVt*i-iiTtient In oimtrol. In tW f^ane of rail- 
way hridgc* the pnwrr to reifulnli^ int'^rjitiilf rommorce ha* benei 
CArrii*d to i."Oii*id*rhhl« length. But, aliove all. the wnr uph^va] 
of the Siitiw and the Qrangrr niovenifnt in the Seventies were 
the ft>rcpti whitOi W to the longwt sit^jw preliminary to a <:om- 
prehonsivc interstate commerce law. 

In l^f>2 a hill nuthortKing the president to take nnd oprrotc 
raitva\-B for military purposes heeamo a Iaw— a irieasure baaed 
on the power to raiae and mipport nn army. Id 1805 wm 
passed a law whieh, in a neffativt* wny, rrgulated interstate com- 
merce hy ftiithoriiing railuayi^ to maki> oonnefllions for inler- 
ataie shipmeiiifi with any esciittinfr lines in apite of state bfteked 
mcntopoli™. This act was hh»od upon the power to regulate 
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coDunerci? am^ntr the? nttito, fiEid, tliou^h it oliowa « srcat mcu- 
lire of ru'Hpect for Htatcfi' ripliu. it was txt impcrtaut atep in 
t!ic growdi cf federal pfiwi>r. 

In IH13 onmti tUo noa^t JcgiiJation. Then aD act vru pmsi 
in regulation of interstate i-cniincT«« m livestock, tho ogiiifievM 
of wlmh uul nfietnn to have beeo roaJited b^ cDQt«iDp^raf7 tM- 

Betwet^n Ififif* Jind IflST di)WU<ttGioi]A of the power ponlalned in 
the commerce clause arose wilh fncrettsfng trequeney, anrl aftfr 
1874 it iiiJiy 1h' Miul thai ft Iaw m^tlnLiiiff ]Dt«mljit«^ ftimirtprw 
by railway wh« merely a <|tte>itioii of tSme. 

EaiUhV I'ttoi-ob^Lic wu Hatk Rkgi:i-atiow — Cliiui' Tbanspowi- 

TION 

DoWD to 18ili8 relatively little was sali] in Ccngreaa oonc^^ni- 
in(f the n^tfti1jiti<m of railwuy t-Hle«- The question wajt tdtidinl 
upon, or the threat vt/tm made: hut Hui^h eontrol of r:&i1wAy» u 
WttN iniwt wrinuslj pr«[MiRcd or airtunlly exercised did not ]\fi in 
the field of rate j-eid:u]ation. Aa wirly aa 18fi8» liuwever, clear 
t?vitVurr of tin- l)cginuirir cf a movemeDt for such regulatioa 
appears. 111 that yniur thrtc diffcroit reaulutionn were iatn- 
duccd in Comn^ss which looked toward tib« coDtrot of ntn. 
Two of those ri*3olutiooa wi^rc brfrnght up in the llotiac, botb fw 
ioqttinnjc into the constitutionality of aueh action.' The Stfi- 
Ate afrrt^t'd to have its eominiltrc on commerce inquire into aai 
report on the expediency of re^uIatiEg railwayft ao «a to f* 
uniform niid just, rnteisj In IfiTO Mr. WillisiHB (Ind.) intro 
dueed a joint resolution to inquire into the eotijtitutioD&I povtf 
of Conpress to rogiilatv and limit thi» tflHff of rates of r*il*a7 
comt^AiiieA exleitdln^ thi-uii^h two or mon? Ktat»,* The folloa- 
ing year Ihr Smn-tp agrpcd ic\ n Himilnr re*olution.' Anr! in 
lfi72 a rcstJiition was adrtptnl in ihi- I'lTnit lliitt tJjn wnumittw 
on juilii^iavy iii^^iiive and refiort \4liat pnwen* the tTiiited Suttf 
hftd over iulerslalp cmiiiiienT hy railu'ay wad whrthpr flOC^ 
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r oxti>adM to proJiibit ungual or oppr^asivo ratoB.'^ Them 
rariouK rvM>]uticaj.i; md;(*utu lut iriirly perloj of doubt and in- 
timry coii<?eniing Uio power of Congress to reflate railway 
Inmjtportution And cKpLE^rinUj- ruilwuy rfttVM; in ruspciiiac tu llit* 
last of ihe preceding resolutloiiB the Senate cominittee gave A 
ividt^l rfTport, Iha niAJority ivfi\v\n^ to uomiuit tht^msplvefi on 

4- tji'oiiikd iliat tlw itii1>jei*t yn^ itove] and reijuired iiiir*1i m- 
tiou wliiclt Ihey did not possess; the minority oppu!iiD)( the 
fWDbditulionjtltly uf rait? rH^ulatiiJii." 

The object of rak' retfulatioQ iu this early iiioveuieut was pre- 
dominanlly chcrip tronnpcrtation, i. c, lower rates rather ttna 
more equat ratea. Tliere were complaiuta of diaariminatiou, aad 
■ome i>f thcw rc*olutioi\4 refer to criuality of mte»» hut duvm 
to «bout 1875 ttiGse had not reached such proportions and pub* 
lieitjr pa to demand the center of the sta^. This •wtut the timo 
vlwD oocditicoiB surrounding the eriais of 1573 oalled atteutiou 

ilie relatively hiph level of rate* in general. It was the time 
when the Grangers were agitating for lower rates, and when 
improvemontD in wntprwaya and freight raiUays were eought in 
order to Kinedy cKlorlioujiie ehargeji. Thin, it will be remem- 
bered, wa»i ihe object of the Windom report — eheap Iriinftporta- 
li(jn It ^xnH fh** aniiniiK af Iwrt of th? thrin* rpsnliJtinn« of lftr»8, 
It appeam in many of the hlHr^ Intrudueed; three in ISTD and 
one intn>dnwd hy Mr. Manihwll (W).) in 1871 wftw hillir entitled 
to prainotr rdmiium^ir and cheapen the tranHportAtinti of maiht, 
eliT.;' dm] Mr. Killiiiger (Pa,) hnught forward a^iother lo pro- 
mote a cheap and uniform system of railwny transportation. 

^B The paaaage of the McCrary bill by the House in lff?4 may 
^Be termed the rlimax of thiJt earlier movement. The chief pro- 
^Kiaioiia of this hiU were as fellows: it forbade tinrc^asenahlc and 
^^iztoKJotiat^ ehargpfi; th<» prPHidpnt irnK to nppoint a board of 
nine railway eonmiiMi oners, who»e dnly woul*i bft to make thor- 
ough laventigation and prepare a sehedule of reasonable mazi- 
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mnnri rfttes. and they were empowered to demand witscttci, 
booikit, ilottunirfibi, vtc. ; tho commiMiioDCTs vr«re to ivateb for 
violattonfl of the set an^ (>rmimeDoe suit when ah^U oocumd; 
thii iHmuliy fiir ('tltniion wju niulp iff^OG to fS.OOO for each af> 
fi?nH-. tlntnugt^ imil Hthiriii^yn' fi^t« tn 1« pjiid by tliv gutttj 
party. Whprt* iwo or more roads joined in an in1«r«tatfi flhi^ 
nirnt ihyy \ifrr dtvlni-r-d <inr linr fvr tltr^ piirpofc of the aeL 
Section 15, ftlmoBt an an arierthou^bt, i^rolubited unjuflt S^ 
criminnlion*. n-ith pcnaltivjt as for c:x1ortion. 

Thi^ l>iU wHA rereriYrd to na a pioneer me&snre and Ur. M«> 
Crory stated the object to be to hccp aa near the common lair 
ruletf an puHnibUv MUppltMnvntin^ tlicm by heavier pcnaltits in 
the shape of punitive dania^*?. 

Thf> dobttto WAV Ktrikiiigly Ajmilar to lat^ ones on like bitlfl* 
fndi\ndnaJistif^ and IfiiAiier foifr oeonomic idG<as play^ the tuiul 
part JD ojiponUioii- It wan ar^od ihat to bring alxnii jurt and 
peaBoonble rstou by letrislatlvA enaetm^nt was as iropossibl* u 
to PMHtil virtue. Orttntiiig the cuuttitutUmdity of ivpDlsliiif 
ennnmeree. stiU nK^< TV^iiTstton Iny oiiUide ttns fl^Id htl<1 wu 
not rn-nessnry to it, R*ile ivf^idHLino hiiikI 1m* iiniform. if rnu- 
stitutiouftl, and uniformity uai economi^allj' iiuthtiikalile. 1^ 
bp logicni, if rate* ^xre to be refplited then the eompouents of 
latCH niusl be also tonU'oUed, f. tf,, price of IhIkjt and mjitenalit 
and the Bro\^mment mu^ b« forced to deal witli the bond hold- 
trM. Cfmirress eould m> more dd^'gnt*' power to make mit^sT 
rates than the power to make tfiriff duties; it would be on cn- 
wananttthls di^Iogation oF Icf^iGlntive authori^. Then ttiert 
werP the fears that a oonunission ^'ould be oormpted. and thit 
it would be dan^rous to ^ntniEt any body of meo with each 
powers. L«t tlie states reflate ih^ir rdtwaya. 

In reply to some of th<>Hc» tihjwtionu Mr Hoar (MuR.) tirf 
others T-easnned tbat state uniformity of action vaa ImpomM* 
»nd Ntate control wax bopMnw The ptKition of the |fent1«nuiL 
on the otber wide is simpJy tliat the conwtitulion (fiTHft Congrm 
the power to regulate eommf^rcp ATnonp the states, in order that 
commeree may forever ?ie not reflated as far ax :t t* eomm^R* 
fim^nic the slates. As to uniformity of federal reflation. th» 
rccnlarily would lie in the rule, not in the applicatioD, NV 
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were legiiilativ« povrt^rs t« be d^l^att^d ; but wmpiy, the (conerftl 
lie of the common law b^Jng eoaoted^ the commisaiononi would 
tpply it. At 10 eorrupt coiDcuiuitmora, thv^y could not raise 
T»t«i end any loneiing vonld benefit the people j and they ware 
bff ap|ioifitHi1 in »ttrb h wny rk tn l>e above corruption. The 
courts siiil the iromDion taw us ihvn ap]>)ied (<oti1cl furruMh no 
4d<^iintr- ruoiwly; for only tb«r pioducer whr was often not the 
shipper inould W clajiiBgud, while miulc middlnman wa» oftfn 
the shipper and he would not l>e interested in ^ttlu^ redress 
for the producer. The si^at inrreajic in coti solid fition through 
lonit looses was referred to as an Alannin^ symptom. Even 
MatfsachtiMttt petitioned for the pvunatrc of the law and her 
reprosentative denounced railway "kinge" aaoDy weiitem demo- 
EOffOc mtffht have done. 

By a vole of 121 to lit; the bill was paasod, 53 not voting. It 
failed. howf>ip-cr, ti^ mak^ ftny proj^rogg in the Senate, 

The MeCrary bill wa* not ihe first bill for a federal railway 
>inmi«>tinn. In 1871, Mr CooV (HI.) intPoHaced in the Hous^ 
a bill to ereate a railniad hitrf^Hti for the Unit^ States; whleh 
unui rew! a flnrt and wi'ond timp and referred tn the eoramittee 
railwayH antl ranala.' Mr, Hawlpy (TIL) in 18T3, brought 
forward a biH to provide for the appciutment of conuniss loners 
^^to eolleel itiformation in rt'trart] Ut tiie railroaihi forming Vuips of 
^■bODUDCTCtf botvh-ecn the states.* It provided for a body of three 
"eminent and disint^r^-stcd men to be appointed by the president 
to coHecl iuformatioD and recommend leirislat^on. Tn this same 
j«r Mr Neffley fPa,) and Senator Windom (Minn.) both pre- 
sented lirllfl for eommisstonit nnd hardly a seanion passed there- 
after without several such bilU. The intluonce of Kngliah leg- 
(ilation \t elearlj eeen in the^e meaaures. 

As already indicated ther^ was Agitation atfsmst rnilway din- 

iinJuHtiim as early a* there waa aBainat railway eTttortion. and 

the point was merely made that the cheap-rate idea at firat 
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domiiuitod. In 1S72 theiv wrt tlire« btlb introduced in the 
Hottec tho objdct of whif'h vaa to reqnJro tLDifonti ttttm tnd to- 
Ud cllitenrnmunoii b<?twt.'i>ii pi^nroiiH tmd i>1acc«/' In 1S73 and 
1ST4 tlier^ w^ro similar measures proposed, and in 1^5 no Ictf 
thiui four hjlltt wt^rv i&pnt^ificatly dirdctod sgainAt dim^riminAt^Mi- 
It is uol^n'orlliy that two of tfaee^ eAQ)« from a Pennsjlvuiin 
mpr*'whtjitivf, njri! in h Kpni-h ivriiitttl in th^ Rscord of iUj 
2^, 18*6, Mp. Hopkkus reveairt the reamm for his activity." H* 
Inll* ijf Ihf* rupJH drvrliipiuml flmt fiillc™-*il thr diHTiv^ry of 
pelrnlfuiJi in vM-hlfi'iE PemiHylvaiii;!, in uliith dw^-plopnieiit PitU- 
buriT had stiared by reason of its convenience as a rcfiniiiff cm- 
t(^r. OjtiT there tiad Ihtpii wxty rcfineinf^ located at lliis polul: 
DOW tlivrtr iras acrarc^ly oDMhird that ouniWr and oaly half 
ttf thetw had hc&» rrinuna-ative. ITuIavrfiil combiiuUion and 
oppreesiyc diacrimirolion had been the civoac. Kariy in 1S72 
the oil producers had b«cn notjfiod that ratet v,-ould be doubted 
and such ^rreat oxeitement had prevailed that au invcstiicatioa 
hnd brnn instituted by Conf-r^KK. It v-'a* ttjon prov<Hl th*l tb? 
railways whi(*h served the oil producmir ttrntory bad ooTnbicied 
with thct notorious corporation kno^vn ts the South TmprovemiDt 
Comi>any with the purpose of absolutely contmlinsr thsi vwt 
induhiry nnd pnrrplHng its prnfllj; nmnnif l.hrtiwnlpiw, Thp rail- 
way t'omitanipR liwd been Foreed to pnneel tlieir eonlraets aTtd thr. 
ebrtrter of the 3oulh Improvprnrnt Cnmpnny wii» rrpealH. T\if 
prespul iHiacliief^ however, was due to the sanie caune. Dutiitf 
the pa*-l few weeks he had received petitions from bundrfdji of 
the citizens of Pittslmrs, tlip Chamljer of Comiuetc^ and menMri- 
aUze<l Congreas, and the laboring moD liad met to d«cUre tJwif 
^i-eat interest in the matter. 

Mr. Wibon (Ja») on Aufnut 4, ld7t). threv foUber li^bt on 
the Bitufltion." At thi& time a committiHJ of the Honsp ^^ 
the matter ander investigation, and eiidenoo bad been Uk^ ta 
the olTeet that the live leading milways of the oouDtT had ttiy^ 
bini^d with a frroup of less than a dozen men to monopclii^f th? 
petroleum Irsde, The combinntifin wiw mtalnl by contfict* 
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which in clear Hnffliiih Rtnted thnt the railways would xtne their 
power to orercome eompetition with iheso mon> One proviaian 
of U]c«c cootruta Mr. Wilson quoted as follows: "And it is 
herchy furlticr agreed and oo^enantod by and between the par- 
ties li^r^to that th* party hereto of the Hf^cond part {the railway) 
shall Ht all timcfi co operate as tar as ll Ifrgally may with the 
party Iw-wto of th^ flnit part airainst In^g or injurj- agauist 
ComEielTtiodi, la the rnd that the [»»rty h(*rel»» dF the first part 
may keep up n remunerative nnd so a full and regular b»«meiw^ 
and lo thai rml kIiiiII Innvr nr riiisi- thp ^ni^ rjif*'S of tniLsp^r- 
tatiuii itwr tlif- railruHiU and mmni'^'tifms an fnr hh It legally 
may f<ir such time* a/Kl to *uirh nxtriit an may he nerieasary to 
ovrraime sueh competition/' 

III 3»Iay. 1^75, (jOh^ch^i bad ordered an investigation of these 
natters, and the committee had called for papers and Mibpoe- 
naod witneaaes nearly lwf> months prior to the time of Mr. Wi]- 
lOn's speech; but as yet only one witnr^ had appeared and not 
a siacrle document called for had been produced. This ahame- 
ftil action— alm™t iinpnrnllHcd in the hintory of the AmeHcan 
OoBgrvR*— wiie heiiig earriod on with impunity- The i^ommit- 
tt^ tnadf no complaint. Oth^r partiee were subpoenaed and 
AgaSn Uni one npp'>ar(jd. Ihi* iri^Lk?fiiirf>r nf thi* Staudard Oil Com- 
p«ny of Cl^vrlnnd. He admitted practical monopoly, but re- 
fused t« aay or ahow anything incriminating 1b« railwaya. 
HMnwhile a milwny director alleged in the evidence to be a 
mnnlipr of Ih'^ cumliinatinD M-a?^ slltinf; with the committee, im- 
aubpocDAed. railivay counsel apjienri'd to deny the coinuiittee'a 
power, and railway presidcntSn dirt^ctnrs, and riinor nlTIcials held 
fleats in the FIon«e. Mr, WilAou called upon all sec^tiona to unito 
Sfrainat the common enem3', for both Kaat nnd Wcat, stockholder 
and producer, wero heinir exploited hy eomhinatlona and nti]i;a. 
In (he an1hrar;:tc coal trade there was also comhination ac- 
companied by diMrimination which attracted attention and em- 
pbAMJced thi» nccewity for (tovemment regulation. Botween 
1^2 and 1876 a traffic pool applied to all eompctitivo trafflo. 
Airreements were formed from time to time iu following years 
and w*re mentif'^ncd in (*nnffrewicinal dohati^. 

As early ah 187G. too. the difierimi nations, he thoy Justifiable 
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or D^ oD iTflDacontiTieiitol traffic which cftuaed ao murb del»i« 
ja»t prior to the iiit«ntat« Commons Act vct« vr«U knovn. 
Mr. HopkiDE quoted a New York joomaJ to the ^««t that vhila 
it ytwt $6,00 to Kbip t*»'rtftin goodw fn^m N<tw York to San Fran- 
eisea $8.29 ws^ cliarged Xc Wlnn^muft^o, a point 400 mika eiA, 
Imiitff thi» Sivn FmnciHP't mtp pliiA ^.29, 

TL« ai(rn]1mD(-« of tliviw bilU and diMrDftsctona of IdTS (<Drt- 
ceminic diwriininHlionn ih caniiiderAhle, for Jl i» at atxiat ^s 
lime llmL wc fiml tht- euibryti uf tl]i» IiLlf*rrtl»itr Cf»cmiM*rw? Rill of 
1887. Iti 1885 it ifisut ntftted thnt ihi; liill Um] iU orij-iii in tke 
beAt of the StnnilArc! Oil conHict in PfituiAylraDto, hnn^ fAthi^red 
by Mr. Hopkina of that stato. Bud it waa cliani:«>d Itxt tlift 
Icflricr of the movemmt in the llouM somewhat modificH the 
HopkiiiB measure of nine years precedincr an<l eaUed it htf 
vwn.^* Thoue:h there is no truth m the f^tcmcvit if it ii ifr 
tended aa a «lur upon the inti^grity of tbo lat* .Tud^ B^a^an, it 
is tnic that tho K^ogan Bill^ wvvaJlod, did not come &e a bolt 
from tbo blue. 



The Bbaoah Bill op 1878 



In 1877 we find Contr?<ssman J. H. B«8jian (Tex.) introdtuN 
ing a hill to rL'^alatL* inuTKtato commerce £jiU co prohibit najoft 
disoricimBtioQs by common cfirriem, which was referr^ to thft 
coirnnilTep on eommi^nn^ Tl»* folW'ing yttr Mr. WnUum (Pi.) 
intKjdiieed a bill bHvirB th? *ame title- (ff. ft. no. 254A) nml it 
WHH sitnilHrly rRfnrn^d, Then tb** ri>mmiM,f«r of vhiith JudiO 
Bengiin wjlv I'liairirLan. rvpikrteil h hufmlitiili- (ff. /J. tio. 3-S47)i 
whiHi HulwtitiUe w«j^ nn rnrly v/irii*ly of the Rt^MBUu bill* ^f 
ftuci-r riding scitsinnp. In Introducing hia ftub^titute Ur. Virt^s^ 
explained tbat tht? on^nital wtis too technical and rorbofCn i^^ 
did not pro\ndc ugainT^t ptwling b/ roadu between coioaoE 
tcmini.^' 

Briefly the bill wos ns follows; It applied only to intcpstat* 
commerce and to car load atiipmcnte. It declared it to br Qd- 
lawful to cbar^ or rccoive discriminatory mtcs for lik* anJ 
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contompcr&rv service. No brtak nor interruption, uor any eaU' 
tnct OF atrrf^m^iit should be made to prevent tbe oarrifige of 
any prc-peny from Wii^ one poutimiouj] cnrnofie within the 
ntPAmng nf thp act, except where necessary and withont wrotig 
intent. To xllirw n-!mli% <1rnA\}ini*ktt, or diMcHininntmg advan- 
tages in any fonn: to pool the freighLH of ilifTi^reTit and 4?ompet* 
inc nmd* hy dividing aniong thftn Iht aggregate or uel pro- 
c«edA; and lo rft.'eivtf (rrpHtrr comjiensfltioti for 1**hb thitn fnr 
tri^atcr diutaitces in on« continuoua camagr, were to be inada 
unlawful. Sohfdulct of rnt*^ tmirt be poslrd hy tb<? railway 
«>Di]i«nies plniuly atatinsr kinds and (?lassM of property lo be 
carried, placr* between which properly should be cfliTicd, and 
the rate for delivery, loading, unloading* fitoring, or handling 
the nunc. The mmimiim pcnitlty was put at ifl.OOO, one half 
to he paid to tbt^ informer. Kctnody was to be gained through 
the ccurtH and th** proeedure was ontlined. 

The vlikt obji^(>tionK raiKed to the bill eeetn to hOT« been 
a^inst the loDg-and-shorthaii] clause. It wax argued that it 
did not rpc^ognivi' ihf logilinintv- distinction Wtweec retail and 
wholesale rale*, the latii>r fi(?mg justly lower than the former; 
that Ihi- railrnad)4 would ntit he able to i^prve points where water 
M>m|H-iiti<*n r"!iiHl(*d: i-Ie., — argiiTneufa whinh oi'Bur iluring the 
next eiipfil year'* with wearisame abundane^. 

Mr Sr^MgjLn «fntr*i1 that it Hitfi not. the object of the hill in 
any way to fis rfltcs, Mit thai it^ fut} was in prrvent rate wara. 

The Iwl! wna passed by the Tlouf^i* Deeember 11, 1878, the vote 
boinir fairly dose — 139 yoaa to 104 naya. It was referred to 
tlie eonamiltee on commerc-.e in ihc S^^nate and no fuKber action 
taleeo. 

Afflin in 1879 and in I^SO Mr. R^a^nn introduced hitt billr 
bat it niade liltTe progre^^ It ^vne praotieally the aame as the 
bill whieb paiiaed the nonw in ISTfi. and, ftffnin, was brought 
In tut a !<ul>ftttiure tn another men*ur<', tbe "Henderson BUI,"'* 
Id th* debate of January, 1881, Mr Rencnn Elnted that thoro 
were a ffvr timplp nitrs whirh w<nild abolish tb^ grpaff*r num- 
ber of enrnplarntv a^arust the railwpyx withmil embarrawiing 
tbeni- The dinftrulrii^a wtu^ in nlrintnate drscri mi nation between 
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persons, e«pBQUl]y rebates aud drawbacks, aod to tnaxnUin com- 
ju^liliou aii(] previ^iit pooling' A* tn (ItKcrimiDatinn bctwoea 
plauKH the cnly riile the conkiritti?<e on tmnmeroe t^oald r^eom- 
nii-nd WJIM flir HLlnpUnn of n Icing-aiiil'^ltort-hniil clHiiMf, 



FlKAL Dbvelopmknt of thk I^tteestatb Couhkscx Act 

Th«> be^iuDiJif; of tlic rinii] Hla^ in the evoIutioD of tbc !lltc^ 
etatQ Coniin«rcc Act of IBS7 camo in Dooember, IBM^ Foetpoii' 
ing till the following chapter n diHouwiotA of the nntur^ ud 
to^O of the act. we will here bat briofly outline th« legiaUlirfl 
liiitory of itn pfiitfugo- In the Iluuiia vr9 find Out eomaiilt^e on 
ccminproe bringing In a bill^ whieh, as tuual. doos not tatiiij 
the chuirmaii, Judge Rc'figan ; wht>rpupnn he nabcnits a Buhvti 
tule diffennj^ in that il i^ontainA ti long-anrl-ftboTt^hauI clauw,*' 
Th(' UfiUKfi is Vp-ilh Mr. Ttea^n and psssn his biU by » vota of 
161 lo T.'j, 87 mit voliiig-*' 

Meanwhile the Venule hajt been con^Klerinfz: the Cullom biJL 
whtdi liJiH HM iti4 miiin fnituri? thr pRtnliliHhni'^il of n rnnuaU- 
6a[>n;'* Hiid, w'lu-ii tlip R^fi^'an bill cumes up fmm thi: rioufei^, 
the Cullom bill is passed by the Senate. January 30, 1S3&, as a 
BfiibMilutc for it, thr vote Ktandifitr 4^ to 12, with 21 ftbwat," 
So the matter stands at a deadlock. A flood cf petitions fw 
inlcrMtoto*:i>mniprc:c rtcfulntion i» pouring in from dticcaA acd 
boards of trade everywhere. 

It was at thi» juncture that, on motion of Sonator Cullom 
(UL), a select committee of five senators waa appotnt4yl to ia- 
T«8tigate and report upon the regulation of railvftys and watar 
touteBi. Thin uotion renulted in tlw famous *"CuUori Report," 
submitted to the Senate January 18, 188ft,'° ppoljablj- ihe m<wt 
inrtuential documcnl in *;haping the Aet of Ifl^T, 

At nbout thih lirne, tiif>, eame the eelelirated decision in thf 
case of WnliMsh. St Tjouis. t).nd Paoiflt^ Rfiilwny Co. y%. Tit 
State of TIUnoiR. The st^te niipn'mi? court of Tlltruitt haj up' 
held th<* fitalf m a *i\ut Ijronght agftinst the Wnbaah for violat- 
ing its lotig-and-sliort-h^tul claune. The railway tlivn tumciil t^ 
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the fcdcroi courts with the pica that the fltabe law w&s tmcon- 
fltitutional as beiut: a rt^rulalJon of mttretaie t^omnicrce, and 
6tiiUiy tho Lnitod Stutci* supreme court rci'cracd the dccisioD of 
the wUXv euurtA. ttphotdiug the ^outcnlioD of Uic milwAy, lo 
bis dc<ci«ion Justice Milli^r niiid ; "... when it is at- 
tenipted to apply to LrauMpurtution thn^ugh jin c-ntire senes of 
states a principle of this kini], and each 0D« *>t the Btatea ah&U 
ftttrinpt to oxtfiMinh \\s nu'ri r»te» i)f trftniaportfttioiir its own 
inethodR xo prevf^iit disc rimi oaf iou ixi rates, or to ponriit it, iho 
dnlrtrnmi}! luiUwnvf itpon thR frtHHlom of commprcj* among the 
states . . . t'nn nut \te ovi*rt*ali mated, Thut fipenes of 
rpinilatioii 19 rmv whirh iJiitj't \t^ . . of a general and 

natidoal fihiirAi.lrr, and fjuiiiot lii; HAfirly and wisely rrrniflrd to 
loraj nilea and local retfulatioiiH. we ttiiuk is elear .*'" 

Ttii* dccixion had n« sJiglit cffi^cl in britigiiiK to paw the Act 
of 1387; for, ID declariLt; fitate refiTilalion of interatatt; com- 
Dnercc unconKiitutionnl, it mai^c federal regulation more impcra- 

It is most siirDiticant to cbeerre the railway company turaio^ 
ta iDVoke Federal ri'BUlalitJD— for it nmoimted lo that— ia ordor 
to efleap? the furies of state legislation. Th@ day for consi^- 
ing "Ihi* puhlie'* to dflranfttiou was passed. Today, twenty 
y»ar« later, the railu'fiys are a^ain sn(T«ring from a revival of 
bostilt* nrtifin hy tht* nfiLt'i^ and again iht^y an' TiEmin^ tfi the 
guvemiuotit and «iippurtin^' a 1>road federal JuriNdjotion. 

But to wmiiniie the thread <if iRKiftlation, Ot> Fi^hniary Ifl, 
Ifldfi, Mr. rultiFTn nporli-il HeiiHle Bill iuinLl>er i:t:i2 fn^iri th« 
eofiimittee on inl**rntale cfirjinien-i* " DiHeriniirjH.linii in iJji vari- 
ous fonnft wax ntntrd tn hr thi* aiip ^tvni evil ngainitt wliieh the 
bill na^ aiiiK'd. Tlie mniu i>ut]iDi*ri of the hill. — whieh applied 
to both freicht and pa^iengrr sprviriT hy rnilwayn, including: 
fiu<t- freight. expre«». and aleepinir-car companies, and tffater 
wayn fjiiiy whire usf^d in rnmivtitm with n railway for eontina- 
oua ahipment,— are oa follows. Robales. drawbaeka, ele-, wera 
prohibited; aa wn^ di«erimiiintraii in f^enera], the provision bd- 
ing adftptod frfm the Enmli^h Irw; a greater aggreprate t^hnrff* 
for a aborter than for a hm^er di>^anee under subtitanUally 
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Aiiniliir ocmilUioDS over the uunc lino, in th« ftame dirccttoo, 
lUld from or to lh« uuiw point waa pn>hibitc*<], litxt Urn coirunit 
«ioc to ba crrAtcd miiiUi mnk^ exceptional rat«fi must be pub- 
lished and (30iiltl ii^t hL< adv'iuu!t*d wUhuiit t«ii thiyi' imlioo; vio- 
lations of tlie aot were declared miwl^niefinora pimlfiluUe by t 
ilnfi (yf not ovi^r ^"j^OOO. Thi' bill provided for fiv? (•rtrnmiwon- 
era wlio were AiithorL^ed la \m\\im fnto the nuuag^uwni of tlM 
conimon rnrric-rw cmiijc^nicd urd nhlaiii all neccwarjr inrormi' 
tiou, iaviikiiiif Llie atil of the i^iiiirLn Vi ulitnin witneNSH. jiapen, 
tic, if thc> desired, L'poD ccujplaint the comnii?Aiou uronldiQ- 
vtfHtigbU, nnd, if tht? fncU juHttfird* would notify the distrid 
Attomcy-iTeiioraU who would proflecutc, 

Thiii Cuilt>iii bill pmtttHl thi; Scnatn 47 to 1." Upon refidr 
inff it the House passed tlie Ucngau bill as A fnibMitate. wiA 
192 uyi^H, and -11 noes." Tbn two bilb dilTtrfd in »copc of tp- 
pliestion in tbat the House bill did not apply to paasen^r inf- 
Ji^^ iu>r did il tuovcr tnifHo hy wiilor, Thfl tlinjji cWf pointtOl 
differenee were: (1) the Senate biU did not forbid pooling; tit 
H(>n«* bill di<l; (2) iht- Si-niitt' lon^'und-slicn-i-hnTil Hjtiv tpi* 
weak and might be set Aside; that of the House Mil was rj^fl, 
(3) the HoiiHT bill pmvidnd no nxM^utivp niiu*hinf^(y in tiu 
uliape i>r a roiiiinisHimi. hut IcfL trufor(?eme<it to ibe L<oiirto 
MorcnviT tlio House *ir R<-»4Can bill provided for full <Uin«{^ 
tttitl »tlonii?/*H fe«n iii caac of rfcovt^ry for dipccriininjition- v^t 
the othei allowed only the ^oe»s 0T*r the lowest rata thvteA 
for like tihipm&ubi. 

The Senate promptly di^ficrreed to the substitute. Then; ms 
thiij* uiiuthi^r drftdlfK.'k, *ind vojifrn'''* wor^ oppoTDtrd hy W^ 
brflueh.-^ Early in the next sesHinn the eommitW^ of «mfr^ 
t^ntEfi tvported n bill^ whif*b, though il wils eotirflly mtitCd^ttiiT 
to neither aid?, was pasned by the Senate on January U. 1^» 
And hy tho nouRw on Jfmunry 21 of th* tami* yiykr, Th* ScC" 
ate vote was 37 to 12:'"^ The HiiutJo vole ttood yea*. 21?*: nW 
41." 
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APPENDIX A, 



THE RKAGAN BILL: 1878 



AN ACT 



TO R£01T1.ATE INTEB-STATI: n^UHt:RCR Al*l> TO PBOJIJHIT UKJlTST 
DISK'BtMINATIQWS BY COMMON {^&BKIEKa, 

Bt it ^'rmrti^d hy the Senate and House of HepresentBtivca of 
the t'nit'-d States <>i Ainpnvn m Coiifn't^"* OMomhJcd, that it 
shalj be unlawful for &ny perHori or pi^reous en^afEcd alone or 
jUftOei«itMl with oth^rA in th*? t ro nn porta ticiD of property by rail- 
road fivitti ouo StalL* or Territory lo or tlirougli one or mors 
other Slalv« or Territories of the Vnited States, or througli or 
from any ford^n eountry, dirti^tly or iudimctly to charge to or 
rec*-ive from any person or perBon* any ijr^ater or less rate or 
amount of fpf-i^ht, rouiprnwlion, or r*"U'n.rd than in j*hsrged to 
or reeeivi-i) intm any otlii^r pentim or pi^nturw tor likt* And ^on- 
lfifjponiri*oiJs servie'', in tin? carryfng. rer»"iving, delivering, 
mturin^> or h^imllJn^ nt IIli- njnii*. And nil [leraoiiK en^ai^i^d aa 
aforeaaid atiatl furDibh vithoiil ditiei-i mi nation, the aamtt fadli- 
tiea for tln> cArringr, n^t'i^ivinR, drlivi*ry, stnrnge, ntid handling 
of all property of liiw ehtLracter learned V I'i"' *Jf thenu *ind 
Hfaall pcrfcrm u-ith c<iufll c-xpctiiticn the some kind of servicoa 
cocmeet^d wilh the coiitt-mpiiraufOiiM truuHpoHation th^rt^of an 
af<>rc^iid. No brc»k, Bl-ippujrc, or interruption, nor any contract^ 
agT««n)tfiit or undcrataiidin^, Hhall be mod^ to prcront the 
eamantc of any properly from hcin^ and bein^r treated aa coj© 
«ODtinuoiia carringo. in tbc mranini; nf tbiK iwi^ from thn plooa 
of ibtpn^^nt to the plaee of destination, unleas auch stoppage, 
inlwrruption, <'Ontrael, arraDf^m^nt, or nndrrKlHrdina wan m.ido 
good faith for some practical and necessary purpoK^n without 
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Aoj intcDt to avoid or iiit«mipt vuch continuous cirriac«> or 
to cvttde &ny of the prDviJtioaa of thia &d 

Sbc, 2. That it eliall be unla^fiiJ for any person or p«itcw 
CDgB|fC4 in Uic tr/iniiportution of property, a» AforcMid* dirooflf 
or indirectly to allow any rebate, drawback, or other sdvaoU^ 
in nny form, upon shipmontA nmdo or «i?rvico rcndf rftd, il« afore- 
«aid, Liy litm or them. 

Sec, 3, That it sTiaH 1>^ nnlfiwrnl for any person nt ponooi 
czigag«d \n the earriflgtf, pe*»riving, slorflg*. or hanflJing of prr^ 
erty, as mentioned in tlie flrst wption of this act, t^ enter inUi 
any romlimnlitm, i*cint,nu!t, or H^n^t'-mnut, Uy cluut^vs of whe^ 
iile. <-arrtAi;f> in difTeTvnf ears, bn^kintf 4-ar loada into !«« tbio 
car bftdn, or liy nny (ith<Tr mean», wilh intwit In piwffit tb* 
oirriaire af mich pi-operty from lieinic eontinuona from tke phn 
of xhipmcnt to the place of destination, whether carried rni «w 
or «ev(ral railrondB. And it Himll he nnlavrfitl for any p«nco or 
pernonH corryinsc property, an nforeflnicf, to enter into any ces- 
traot, agreement, cr eomliination. for tht pooling; of frd^tA,or 
to poot tli« tr^isshu, of different and eoKipetinff railroadf. t? 
dividing bAtwc^n tli«:in the aggregate or n«t i^roeeedi of Ui 
fAmingp of Bijob railrojid^, or any portion of them. 

Sec, 4. That it «hall Jw unlawful for any p«r«on ot penniw 
engaged in the tranHpcrtation of property, ae provided in tk» 
iinit section i>f this nel, to ehargc or rrccivr any greatw con- 
pennatioM per car loail of Rimilar property for earrying, rweit' 
ing, storing, fonA'arding, or handling thr Knrnf f»r a ibuHlT 
than for a longer diBtauce in one continuoija carriage. 

Rbt, 5, That all persnnH Migag^d in carrymu property. • 
provided in thi? first section of this act, tilutU adopt and k<*P 
posted up Bchedu^ea, wliieh ahall plainly etatO; 

First, thi* different Iciml* and clnttsca of property to be Ci^ 
ried; 

Second, the different plarca between which «nch propwV 
ahall ho carried; 

Third, the rat« of freight and prieeft of oarriage hrtwfa 
»nrh phiom, nrd for nil servieea cccnnected with the ree^ivittlFi 
delivery, loading, unloading, etoring. or handling the Bftitie. 

Such scheduler may ba changed from time to time as hernia' 
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ftft<^r provided* Oopioa of ^uch ecbodolee elinU bo printed m 
pUin, iai^ typc> at )e&«t tbti fli£ti of ordinary pjoa, and tiliaU bo 
kopt plainly posted for ptiblio inspoctioD lu st least two placos 
Id evt*ry d*poi where frciffhts iin: roefivwl or di*Iivored; and no 
such schedule shall be ch&Dged in any partioular exe^t by the 
KuTiNti I II I ion of another vchcMtuli' oontainirtff t!io icpi^ntlaationft 
&bfive reijii)red. ivhirh t^uliiitilute Htiht^drde nliall plaioly stata 
the time whiTD it xhoJI go into elTei:t. and copies of which, 
pnikti^il ai affireHAii), !ilid.ll Ire ptisUfd an utn>vi> provldfiil. at lenut 
five dfl^a before the some «hall go into ctleet ; &jid the eame 
tthall rvm&iQ id force until suotlier scheduler »hiiU, aa nfore^d, 
Jbs substituted. And it «hal] he UDlawfiil for any person or 
fcnons cnAFttF^cd m carrying property on railroads na iLforraaid, 
aftflr thirty daya after the paasase of thia act, to oharso or r«- 
e0i\'c more or Icbk eomponsntuin fur thp carrin^e, recoivitiff, dC' 
livery, loading, unloading, handling, er storing of any of the 
pr<q>orty contemplated by the finrt Action of this act thnn nhall 
be specified In iueh sehedule hh may at the time be in force. 

S»c, 6. Thftt each and M of the prnviRions of this act nhall 
apply to all property, ancJ the reef^ivlng, delivery, loading, un- 
loadinif. handlinif. utorirjr, or carrinpe of the wme, on ime 
Ktiially or stiibHtAntially rnntrntjtm« cArriagr, or as part of mmU 
eODtinnowt carriage, ^a provided for in tlie f rst Heetion of thi& 
»ct> aiid fhr cxin]]>ei]Kiition therefor, whelhrr nuf\\ pmpi*rty W 
carried ivljolly on one railroad or partly on af^veral raUroada, 
and whctlici" such services arc performed or coripcnsatinn paid 
or rweireil by or to one pemon alone, or in connection with 
another or other persons. 

Ssc. 7. That eoeh iind i^\'cry ant, tnntter, or thinf; in thia act 
declared to be unlawfnl is hereby prohibited; and in ease any 
pcnum or peraonK, aa defined in thfa net, enRii^d an nFon^Raid, 
shall do, sHfTop. or permit to be done, any act, matter, or thing 
tn thin act prohibited or forbidden^ or uhall omit to do any act, 
cutter, or thing in thia aot re^juired to be done, or shall bo 
guilty of any violation of the provisions of this act, such per- 
aoD or pen»n« Jilmll forfeit and pay to the person or pinions who 
may ?ti»tain damage thereby a sum equal to three limes the 

lount cf th(? damages so miitainod, to he rpcovered by the 
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pnnaon ckr pi^ninnH u) liumiiirrd hy wtiit in any dbttrict •r drcuit 
<-oitTl <if the IfnitM] Stated, wh^re tfie [leraon or |>t>nMns ^Eutnf 
nuph dnmAgi? i<jLn U* frvtiml, or- mny hnvi* nn a^til, o/ftrw, or pljirtf 
of buHiur'aH; nmX tbe iierNon or LH>r«ifDM m iilTpudiug aliall fw 
eich ofttncv forfeit nod pay a penalty of not lens than one thonb 
swid dollaiK to be rei-uvervd by Ihc UnitiJ Si«tw. Uy a.vim 
iu any circuit or district court aforoaait]. oQc-half of sui^h pen- 
alty or peunii'ivA, whrn (.collected, to he piud to the informer. Adj 
action to bo brouifbt aa aforeaaid to recover any meb prmaltyor 
diLitmcrn muy be* onn;tiilcrctt, «nd if no brought nhiiW t>o iTf:&r<Itd 
a« a subjoot of equity jtiriwiielioD and disoovery, and aflftrm^tiTip 
i^lier mny ho woufrht And oMaincd thm^ein. In uiy cueh ftctios 
fio bron^bt as a caw of equitable oo(fnixanc«, pr^iminary or fia&I 
injimetinn* mtty, withmit MUpfTAlinn or pnxif of danu^ to vaf 
plai^itifT or onmplainftnl, be grnnt^d upon proper npplipfltj*™. 
rr«I rniri hiK' ft>rbiilcling, nnd prohihiting thr roRimitmnn nr rtun- 
liuuaUH uf aiiy B(-U, niiitt«*nK, or tUiD^ witfaifi t)u* t^nm or 
purview of tbi* net, probitnt^ or forbiddflu. Tn nnj Jictioo 
afcrcnaid, and u|)Oei uiy Applioatlon for nny injuiicti^jn Above 
provided for, any director, officer, receiver, or trustee of any cw^ 
porhtion or t'ompany aforeKaid. or any rr^riv**r, tniMr*, or penOtt 
aforcaaid, ot any atrent of any such corporation or coxcpuij. 
TOccivcr, tniatce^ or person aforcw.td, or of any of them alon* *f 
with any otlif^r peraon or pornona, party or parties, may and shiU 
he compelled to attend, appear, and tCJitify and giTe evidone^ 
and no claim tbnt any suf^h t^etimony or cx'idence migbt or 
mfffht tond to oriminate the pprson tofltifying or pivice «vid*«» 
ahall ho of any avail, but imt^h evidontw or ti^tiinony shall not 
h9 uxed OA eunmsT. such person on the trial of any indiotnent 
agatniit him. The* attoTidnrifi* nnd ftpppnran<*i* of any of the 
pprsnus who as aforesaid may be compelled to appear or fe*t]^, 
and the giving of thfl tpKlimnny or pvidenra^ by Ih*- famw. i^ 
Spertively. and the prndur'tiori of book* and papeni thertbji 
Tnflv mid Ahall be rnmpelM. the same as in the case of anyothff 
witness: aiiri in case any sui'h dr^ponition or it\'idnnce, or Ihf 
pi'oduction of any booka or papera. may be deaired or K^nifrf 
ff>r the pu^pO!^(,^ of applying for or nuHtaining any injanctiPt 
afoi^aaid. the «anie, and the production of books and p&pc^ 
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may tiid Khftil lie hsd, tnkijn, and compeUed, by or before any 
United States t^oinmiuJcoier. or iti &ny tnanntfr provided rtr to 
to pro^^idpd for. jik to t!ni tHkit;^ of 'Utier depositione or Qvi- 
<len(re. or the £lioikdiu;io« of ivitneaiea, or the produclion of cthor 
luiokK «r impprs, in or by <?baptpr nevent^pn of title thirteen of 
the Rovt^ed fttaiutesi of tb*? fliiitod Stiitnii. In (wiiom to bfl 
brought it8 aforesaid, dama^eni Hiifiitainfd in the period of a 
month vr pfl,rt of a imintli nuty !n^ i^i^iirdi^d ba and roiintf^ or 
dcclnretl upon, or coiuplalned of (f*^iieml!y, aod as tnw M»[]aLrate 
rnusr of atiioTi, nnd »»», whrlhr-r Jiiich dnmnecs he sustaiocd in 
one month or in difft-renl monthri; and audi ssparat*? frnutKw of 
action may t>c joined in thf same &ction. No action aforcnaid 
ab&ll bi- flufttained unlets Irouf^ht within ono year after the 
tatufc of action shall accrue. 

Sco. 8. That any dSractor or oBlccr oE any corpcirntion or fiom- 
pany actinia or @n(rai£i>d an aforesaid, or any reeeiver or trua- 
lw% leairet.\ or pt^rnon aotiuff or i-ne-affc^d iw jifonwiid. t»r iiny iifrnt 
r>t any nuch eorporatkon or company, reeeiver, trustee or pereon 
AforpEKid, nr of one of ihpm nlnno, or with ary ntln^r nnrpora- 
tion, eoDipany. penion. or party, w*ho fthall direetly or indlreetly 
do. OT* can«e or willintrly nnfTer or permit ti> be dmii>, nny net, 
inatlfT. or Wimn In ihiK wl proliilnh'd or r>HiitlOi"n, Of diref^tly 
or indirectly aid or abet tVrein ; or Hhall directly or indirectly 
omit or fail to do any not. matlrr or thinj^ in thin aot n?r|ijir^d 
to be done, or cause or willingly snffcr or permit any act, 
matter, or thing: so directed or rctiiiircd to br done not to be ho 
doDe; or ahall directly or indirectly aid or abet any auch omia- 
fiion or faihin*; or ahull dir^otly or indirectly be Ruilly of any 
infmetioD of Ibis ai^t. or directly or indirectly aid or abet 
Ih^t^io, nhaM be Rnilly oP a mtmloTneanor, and, upon oonviotion 
thereof, shall he liiU'd not lew* than one thousand doilftpa. 

Sbc, f*. That nothinff in thtn aet *hiill apply to the f^arriaf;*e, 
rfteeivinif, vtorag:^, handling, or foniardlnp of property lewi than 
an ordinary ear load, or wholly i^-ithin one State or Territory, 
»nd i»Ot d#«tined for earriagf In anothf»r State or Territory, or 
iroTfig to or cominiT from Home frreign **oiintry, or to property 
carried f^r thr T'nif*'d RlHleM nt lowi-r rales of freieht and 
r^-.H tliJin for tlit i^enei-al pnhlic. or to the transportation of 
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articles free or at reduced rates of freight for charitable pur- 
poses, or to or from public fairs and expodtions for ezhibitiozL 
Sec. 10. That the words ^'person or persons" aa Tiaed in thit 
act, except where otherwise provided, shall be construed uid 
held to mean person or persons, ofQcer or officers, corpontiai 
or corporations, company or companies, receiver or receiver^ 
troBtee or trustees, lessee or lessees, agent or agents, or other 
person or persona acting or engaged in any of the matters srn) 
things mentioned in this act. 
Passed the House of Representativea December 11, 1S78- 
Attest: GEO. M. ADAMS, 
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CHAPTER XXni 

THE INTKRSTATE COMMERCE ACT OF 1887: ITS COM- 
POSITION AND LOGIC 

Tli«re were four eUicf matters at Ss&ue throughout tlm debates 
<io tlie interet&te comnieree hUh: (1) a oonunisBion, (2] the 
imti'rv'hnlr pn>viMiiin, (3) an nnti-pooling provision, and (4) a 
Ion p-nud -short- liaul clause. The Senate majority favored a 

' iMttml asmmtjwion and the pertniMsion i)f milway pooling; It 
UiVmfefl A wv-ak niu\ tlHati« long-anU-ahort-haul daase ancJ *n 
Auti'nlwtv provision. Tlie greHt inujority of tlie Hous*? were 
trpptj^rd to A commiBHion, pooling, tuu\ rebating, and favr^rml & 

LafeiJ fong- and -short -haul t^tause. Obviously here ia a situation 

'%fcich calls for compromise. 



^P The Co&iPROMi3fG 

Prom the view point of Mr, CuUom and tho Senate majority 

the chrcf chanicr? made in the fiont'cronec hill^ lay in th<i provi- 

ijfoa wbi<^h forbade pooling (a- If)^ Thie was th«ir great eoa- 

Pnnion. Mr. CuKom stated thM the conf«roiic« bill wfu; prac- 

tieftUy the mme a^ the S^^nau UU exoepting that It prohibited 

pooling,' 

Oth^r modttiriittoriM nf tli<' &»nHti' hill were as follows.* The 
DbtHet of Columbia was ineliided in ita iwope and the terTn, 
Tuilrt-ay. wnn drtltuMl Id ire-hub' "nW the rtwd in use by any f"i>r- 
purattori oprrntiiig a ruilrimd, whrlher owned or operated luder 
a contract, aRreipmenl or hase" (ft, 1). Provisitm* ponoi^niing 
damagm vtre lakrn nut and r:omhiiirit in a nevr Hectiou with an 



■ Tb« hill pr«|TOiii«d M ■ f^r>Dnprr>TT)lH> b; |h* CDDf^Hna wmmltlflc 
'Clmo. fiVf^ IftSB-Sr p, in. 
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ivdditiODJil pnivinoii aLlowiiif; ii rvofiouublc eouuid'i! or dttnr 
ney't fi>« in (^aae of reoovory (w, 2, 3, 4). Ttie s«*tioii r^oif* 
inft cfLrni^m to fuminh rrjisittuifilo untl propvr fAj^itttiet ri* 
aoHnded to rvquiri> proper And tqutil fa^ilitiea (a. 3). A chui^ 
ID the fong-arMl'Khori-hniil Hhuw wjw t'tmnH^vr^d to W of )En1^l^ 
tiTi|KkrljiiKN\ Tbi* vvnribt iiT the i>i<tiut^ billf " rram [he mctf 
(^ri^^inal ^Kunt nf ilt'pArTiiiv or to lite «ari? poirf of flrnriil" 
wrrr- ^trit-kirii luit niiii Itn- foniiiilii, *M1ut i^liortrr bi^in^ mrJuJel 
wUUit i\iv longer dtataui.^, '* ^tas itt8erled. Th^ provifioji au- 
thohimic the roitiiniiHiicn to mnlir pxccptionn to IW cIauk ■» 
alao alijfhtly moditkU Vkith t)ie iOca of irr^ator ritcidity, S««tioa 
ftvc of the S(*nnlc bill woai rcplacrd by acction nix of the ten- 
fercDf^e tiill i4-liii>h wns h L<unibmatioii of the House mid ^cDOtfr 
prnviAiouM rottf-cniinR pLiblieily ^tf raXf^i. The new srvtico col 
only directed the coruiUBsion to arji^ure piihUcity of rates owr 
riwh ruilwuy Atid coniK^cling tinoa, but jUj(i> r(K|uirfLd each rtil- 
^ay 10 publish ratea bvlivei^u all poiuta on lU Iin«. 

S^nHtin* I'lait WHA th(> nttly OQ^ of tho cooiff-rn^ps wlin diH nut 
Mffn till.' L-iKifj.-rpiiri' rejimi, lin^fin^ ]\\t ur-lion upon tlie objpclioD- 
h!iIi> rbhrigp in fJip ]o£i^-Jind>Hhi>ii-hnti) rlAiiHi.% utid, ulitwti ullp 
iipoii i.hi* iiiaf<rtii>ii uf ari »titi-]iooliu^ pro* ivioti,* 

On the filber hand, thi; *^iianK-^8 and concenions as stated hf 
tlif llcnjfir cijuri-rnvs wvrir Ui-- Tollowiniir,* Tbe tnattl ixuporUDt 
addition eiunc in the pro^'iaion for a commission Partlicnnorc Uie 
IloiiNi^ hill hftd applied to fn^iifht tmnsportation ulonc, vhtreu 
the conference lull iuclnded poaseCfE^^r service; and the Unuio 
bill wfiK nlno broadened by the incliution of trauKportation pftr^ 
by WQtt-T when ii»e{| untkr eommon control w-ith a railw-aj for 
a i^ontinttoLiR ititerstiite i^hipmt^t. Tho loag-rnid-shorthiDl 
dAUfto wa« modiluHl by allowing tlie eommlaaion to mak^ excep- 
tions. As to publicity, tbn Ilouit^ biH had r«qiiir^ the public 
posting of rule* by thL- raltw&ys; the eonfermee bill reqniwii 
earriera after Dinety dwys to kw»p priiitpd srbj-didfw of r*trt 
and fntv* for publli* lunpfftlon. 

Fpon t}ie eonipletion of the conference report a member of 
the lEiinority in t.bi* llninair {Tommiltn? on coinmrrcc stated bis 
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it mu^h ot the tmr^Afionabl^ part of tl» Ites^sji 1>iU had 
bwn linoftftd oijt of it. 

On llie vbole ft woald fleeni that ihi? Hoiine or Kea^&n bill 
vrftt the miirp r«»iirnlly mnptuM at The humU nf llii* rtHiTrn^i^ 
(hougli it sIhmjIiI tifif bi- f(>n:'iillcit that the oriKinHl Onlloitk or 
Sennte bill hiul I)CT"ii nirpfidy ntjimidprably nifHlifird in the di* 
reetioii at the House bill. 

It » not BiirpriHUff thnt, hnving nuch n compoditc origin, the 
iBterstate Commerce Act pka^cd no ooc entirely. As Mr. John- 
mi (N, Y,) rcmorkcd, "It hiw been mid . . . that thiA la 
m bill Ibdt, praf^tii^ally ti*> i^n^ wanta and yet everybody will 
voU for; thjit, prneticjiily no antt \% mt'ttt^cul vtixlx nnd yet they 
are all r^ady to aocept it ; a bill that no one kna^a what it 
xneaoii and >"ot all propose to try the remedy provided tberein."* 
The pnjBHHf£>^ of federal reffiiUtinTi had Iwf'Otnp pvidpntTy impcm- 
tiTr Thi* lirt'Xi. HmmJji-n* rif (numin"n"i% and the |jpaple in gen- 
eral loudly and insititcnlly drroandirtl (i^timi. Stntc rpgulnlion 
of int4-ndali? eomEnrrce hiul pro\'ed futile and hm} been declar&5 
u&eonstitutional. It had Ijccoiiie necessary for coDffrowmcn to 
settle lotiLfntAndinfE di^crencfi of opiuiou. And a oompromi^e 
wa« the inentflblc rceult, 

Never did CouRrepw faeo a prohltm \vh\n\i mi'Dlved mor« 

a^bty iwaofi. and Dori>r waa a knowlodj^e cf th« eronomic f&o- 
eooe4*rn^ m^n* nvt^drd. Yrt it wi*s often stntn! Ibnt tho 
rarily lahoved greater hprilancy and igaorftnce on any 
than on railway repilatioo. ''The modesty and meek- 
nrsiK and rnnfrawinn of iffrinranro is nmHTTOg,*' said one speaVer;' 
and, after all altowani-'i* hn* Iwi^n mud^ for the ooy hypocrisy 
of railway <'flnKi"w«fUBn. it in Mill larijely true. There ean be 
no duubl but ttml tliv n^ntizaticm ot tliiK vim iht^ fru^t^^r whii^h 
tamed the scale m favcr of a eonwuasjou- Not a few of tlie 
tpe^rhen, however, nhrtw carcfnT thought, and the few books on 
trans portatt on which existed at the tiEne.-^AdfluiH, Pailntad^, 
TMr Origin cttd I'rohUms fl878); Ilndlcy, liailroad Trans* 
^a (1885); Hudson. The Hailuai/s f^nd the KepMi^,— 
kn quoted in debate. Eapvcially should the importiuic* 
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vt Chark'h Fraucia Adama, Jr., and his work bt obMrred. Ilii 
writinKB wtrc (quoted at Itagth und not & tcsvr followed him m 
upholdmi; the »;oi>d of pooling and dccryinf lailwaj: competi- 
tion. 

It vrlll DOW be weU to consider aeparat^ly the coagronmal 
lOffic in p4ft4m|f Mnan of tbfl more important pn>viaiotM ol fbt 
act. 

Pooling. Almost wif.hotit 4^xi:<(tptioD thtMe vongrt-jsmen wbu 
were iui«rested in rallwajm in a practical waf or who w«i« 
vemm] in rnilwHy ecimfiinir»i urni inMincd to favor pAoIing; 
wbUe tilt* Dinjotiiy of llie remaiuf^i^r 1l]oil)f]il it hlimiM Iv pn> 
hibjled. Judge Beagan staled tbe ohjcctioDs to aUinriog pool- 
ing ti% follows :* 

Ih It destroys ccnikpetltioD in freiifht rates. 

2. It. maksB one great monopoly ourt of several smaller ohm. 

3, It accuree to the pooliBjr roads tlie power to levy sucli ci- 
aeticns on commerce aa their ciipitiity may dcmoDd. 

4* It «DabIee them to make their roeda a meana of oppresioa 
and niin to the people. 

>. Such power uever ha« beeo and never ©an be aafoly su^ 
rcndorod by a free people to a few men who d«oy their rwpflD- 
sihility to the piibiie. 

And ihe 4|ne£tian was frequently raisod» "granting tailwiji 
can maintain r-ate^ if pooling is »i11owpd, wfist is to prevent Mt 
usio^ tho sanii? mi^Ann Id rouf! theiriT" 

In reply it wm argued Uiut rates had Eteadily dftdined in tba 
presence of pools. The <;lOeel uf pooling wna Dot to rajHr rata, 
but to prevent rate wars and put-tlmmt compclition by renraviaf 
the JDcentive, Mr. Sewell (N. J.) was among those who de- 
fended it* He held it to be the one remedy for diacritninatini, 
and niaintamed that water competition wonld k«p rat*?? down, 
A few likfl Senator Brown (Oa.) predicted an increaae in cod- 
Eolidation aa a result of prohibiting; pooling, the Aonndneie of 
which prediction has boen abundantly provod. Those who up- 
hold pooling BometimeH argued that the anti'poolizkg prov^^D 
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was tiuti«*?«ir>' in conucctioo with the rtrict prfjvininna ngft^nat 
ducrimitifUioQ in any fcnn— a purely negative arKomect. 

On the otbcr hand it would bo maintained that otlier prOTi- 
motw of the bill mouW malce pooling ly tha railways unnaoae- 
Barj% t«can«e publioity of ratw and a lonff-ttnei-Ktiort-liaul clause 
v-utild ni»k<' HuetuatioriK tiuJ ratt> vara imposeible, whiob is, 
again, but a n«fcai]T4> urgum^ut fur rrtaiiLing an timi-pooltng 
daiiMv 

Th^ Senate i?ninrn>tt«e of invpAtigaT.ion in thr Ki>-r*H.l)i^ Ciillmu 
npport of ^B^S iVut mit iTnmuilt ils«If very atiiiutrly on tlie fiUb- 
jwrl. Stntiuif that publicily (tf nXts wonid rcjitridii recrklen 
coni]M'tilinii, it crciudi;di-d that it did net »eem prudent to r»c- 
oninM-nd an auti-poolioe section od the one hand, nor, on the 
other, Mt' Je^)i;cAtion of poulmf?.''' The prohihition of pooling 
was l<injc oflkcd, to remove the eviU of the system as it hod hccn 
ducte<l and to avert the dan^ere f^nred from greater agffp^- 
ioa of corpornte power. Hut the eviln attributiihh) to pool- 
ing ii"«r6 not the most preaaing. The majority preferred to 
iMn;^ Ih^ mihjeet fnr inx^oHtiifnlion hy th(» ct^mmiiKitm, 

A ntA-JorJty of the witueaiea beard t>y the eommiltee on thia 
mUj^i-t 1i-«l]rtrd Ui th? Iifrtinfifx nf pooling, mnny rnilwny iM- 
mln stwjfi-siirjjr Ibttl NUch agrrt-mi'nU* he mw^li- Ir'^hlly binding. 

AftiT nl! Iitt* bp(."r> said, there wh^re thf tw-> iiTidf-Hying qiie«- 
tioDA- (1) waft J1 lu^oal tti fooler i*onit)r?tiUoi] mid prohibit 
pooling while *eelcinic stability ond cqualty of rales; (2> waa it 
aafe to allon' pooling, in which there wa« a poaalbility of cvH 
monopoly luid wcr^^t extortion f \Vc can we. OA few then saw, 
that. th^-iiL'h a pooling atrn-'L-mont doe* not primarily fjoncem 
ratoN, uudffr private ownorahip the rnto in the eenler of the prob- 
lem; if pooling i§ to be allowed, lh*u rales ithouJd bi- mptilntrd 
to Mtfegtuird pnblie inton^t", unlpHs all reawnable poseibility 
of fibnne be in some way removed; if pooling iu to hn prohibit^ 
ratpsi Khmihl iilw hi^ re^ifijlfitpfl In order to protect the railways, 
VtUeaa tome other fiiearm i>f restraintiig I'ompi^tilion Iw in foirc^, 
Tt WM not prnpoArd to reifulate ratea in I^^T, and Ihe v&rSotiN 
proviftionti ^thidi might pn-vvjit thr abunr of pooling; or rt^strain 
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onclo^ oonifotitiou weT« imtried and doulitful; thrrvforv, to 
thote whose on(? enii wiw immfdinte puhli« w<*]fare. il BwcHd 
ton drta|fflr<juit tu ullow pooliug S|j»rwpieiitsi untl, on Ihr oUi*t 
hand, ll^ Ihos^ whiwse ritt^rfwU wc-rr in fU^ railways, lo prohittit 
piHilifiK Hrfiiiirrl n i^ri-at xml harrijftjl step bfickw&nl. The TXW 
taki'u l>y the rulloiu iv|K>rt vaf- thr rxprrwiivii uf iht; vudom 
of tlu' limr 

Aa id well knovm. the anti-pooling prm'bion vrut inwrtM id 
the Interstate Comntcroc Act at the la«t tnoment throucb the 
iufddttiUfre of c^ue roau, Jud^c KcufrtLD, 

Long-ajKi-fikori-Jia'al ('tawtc. Thtro was oirtainly mere ooo- 
fusion aud perhaps more difT'^r^noo of opiDion vtith roipu^ to 
tbe prohibition of rtivging mor« for a toaa tbwa for « grater 
diBtaDO« imdar siniilar conditions tban psmt^ with r«gvd to 
Riiy olbni' pliJW4T of railway n^s^ulatioii, Thero was no oue w^ft 
did not admit that there were «ome ceses of injunlice vhicb 
mitfbt tiL- pHfVnntod by a Irin^.juid-Bhrirt-liAul hIjiiih?; btit br^jooJ 
tbhl l}n-rv- wi-re all sha^W of o]Mmriii, rar^ino: fn>m the heliff 
tbnl iivrst i'aisi.*n of t^hnrginic Uw* for a lotiBer diMnucc wcrr JMtJ' 
fiable to Uie opposiite viev, 

A long-nnd'short-baul clnuse was not & new mcsstirf. lo 
Bome form or other it wab in fomc in &t leaat Use states of Arkuh 
Ens, MiBsoan, California^ Pennsylvania, and MaasachuAClts. la 
nddilion to tho niUunil fr<cliiiiE 4)f mjtihElicc at looini; the MBit 
kind of froigiht &ro by au tbe eanie railroad in the miM dilM* 
tion at A lowor rate Ihrm wan chnnrcd to onr^'s own town— a<i^ 
cumetanee nbioh would, at tirst glance. IIU anyotir> vrilh aa^vc-' 
Ibcrtr v^ixs tho widesprrnd b(>Ui>f that population was twinn W 
rapidly eeotralized in great eitl^a. Ai Senator G^or^ (Mitt-) 
put it, "Tho praHioe nf higb loeal freipbt« and differeotial nl* 
6S a^ainiAt Ibe Ktiiull sliippt^r lias prevented aU com7ncT0« isd 
traffic between the pnidai^pr and ninmimpr and made- nece««J 
tbe eoni*enlnition of these prodicl^ in lartr*' r-itii-n, wbnr*- tJi*J 
breomf the siibjeot of speculation in futnrea and gambling }fj 
conxcrs - , , Prora scime (observation of these matteni I W 
justified in aayinfz that bicb local rates and difH'riminatin 
mramnt relaili*™ have cniiRod the conjiutijcrs in the South . » 
lo pay hi'eber for the wheat, corn, flour, and meat of the W*** 
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Ibmn tliciM- proJuyfK aw soM in Kurope."'^ Il was Wir>vp<I that 
it Vk'as iht policy of rrtilftnv* lo Iniild up Wkp ni-iiK^rs hiuI the 
jotthing liiiKitina at thtiKr icntpr* by low tlirouKh rales, rates 
wbit'li dUcrimiicAteil atr^kiubt »miill placM and hn^n^tMfm. 

It vju c-.hnrspd tUni Ihr rnilwnj-!! iii<Iii1^d m cut-throat ratd 
ytar* in Ihoir throucli traffic which profited competitive points 
nt tbc ^xpcDflto of th? non-compctitivfr, nt\d thero la iio doubt 
that io Bome Gosas th* railn^aye did carry competitive^ traffit? nt 
mich law n^^ 9s» to make it ncactaary to r&coup th<!me«lvea 
from b^gh local ralee. Tt* !/»c ij-tent that thu wo* CA« ca*i therg 
TTiui foFffi in thi* ar^^umciit thnt iiii niTctaivu long-and-fchciri haul 
clause would largely prevent rate wars liy malcing them impos- 
lEl^h^ 

The chief arcfument against a long-nnd'short-haul ManTO of 
»ny di-ju^nplion lay in thi^ Tit^rwity for low rittnt <in ]tm^ Imiilit. 
Mr. Bittwjj {GaJ aftBiuawl fhtf i^ase i:*f a fanner tweiilj miles 
dintant from AtUntii mid hnvin^ tun ttinK of rarn to market" 
Surclv dS, or 2.5 ceut* prr ton j>pr milt, would not lir au nurcA- 
MtDAble rute. But hi thnt rate to sibip com fn^m KAnnrt^t C\ty 
to Atl&nta would coat a farmer ifS50 a carload, or 71 cents a 
huflliol. W<»ul(i tlie weflti*m farmer or the nouthorn platitrar do- 
cir^ that? A lon^r-And short haul oJ&uee would prevent low 
Dtrough rateA and limit tnark^its. 

Not ft few weKteniers iippo«pd th* elanae for the name reason. 
Jtr. Bragg fWii,). for eiampk*, urfriied Ihul, a* tlip West owed 
itN d^vfflopmpnt fii h>w thrrnrph mU^f* and a InnK-and-fthorl-haul 
clauH^ would raisf tnU-j^. ihni w^i'titin of ihf mnatry wiuilH ho 
iDJiirrd,*' Th*r daiJse »pr?me<l fti him at varianfe with biisineHS 
principIeLft in failing to r<-ooj;n<xt< that wholrjialr hiuiniN^'^ ii done 
nt low^r mtcfl than retail — but lir?re it should he ri-Tn«nihtire<l 
thnt the claiiftc did not fi>H>ir] an low a <;harfcrc for a lonifcr di»* 
tiuKC iw for ft shorter. Others feared that the priee of wwtcm 
prodilcta and of weslcm lauds wauld decline, etc., etc,** Sen* 
amr CnlJom mainlained Ihfil to paas a riffid low prohibilinc a 
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ffrctttor i:'hftrgu for & shorter I16I1I would injure the gnml acri- 
oulturoJ West and all inUrcj^tcd in cflKlbound traffio.^* 

The sAmti arguuieiit was used at the otber <?Dd of th« liiis» np- 
rewntativM from Sow KnfcUncl, Nffw York, ttnd Florida o]q;>o*- 
fng it on similar groundi. 

Agniiist u Hfrid <Ouuhp il wni^ iirgui*i) that unUr carri«n ud 
latrjuuie 3tid C^uuiltait UrieH HouItL i>rDflt; for the railways 
aiiliject to Ihe acl would then hi; iinaljle tti <i«mprlc prorfiUhly, 
The fntniliar iniiijl that hy Ihe ndditiuii at a i-beap lhrt<(^ll 
triiffic lowi^r rnt<-» may h( lovii^d 011 tht^ loc&L irafilc was oUtn 
made. 

Mr. Hkt (MaM,) held that competition would he dcvtroTC^I: 
"H^ro i» a rofid ItolweLni luo cilicfl two himdrtd mdft* bix^ 
Here i« Another roivd icoitiR naothcr route bctwcf^a the miBi 
termini ihri>t» huiidrM mil*a long. Now thU seeond road <m 
<in]y (-nrry freight botAri^pn thp terminal |x>intfl ns choaplj U 
the oth(>r dofiH;" therefoiv uiidtT a ioo^^uudKhorthuul <;latw. j 
it must either oeasp to compete 4>r cliarge losfn^ rates on local 
trnffliv" 

The Senate oommittee. whose report waa so {ttflneDtial, dHl 
mit (t<mht thfi injustioi^ nf *-\iHTgmg mora fnr a rfinrlwr than for 
H hmiTi'r hniil iirnIiT rn>.Ht rtn-iJinHiaiJoeh; Imt thought it Infl^ 
peilieut to eufort^e u rigij iiroliihittori of %Mfth rhnrffrK. frariujr 
that oompetitioa would he stiHed in many cases aad th« «oiiS' 
try he deprived of low throiigh ratos to tidf-wfitcr,'" A Iwt* 
majority of tJi* witnesses examined bad urged the incorporation 
in tho bill of some provision m to lonfr and short hauls, and tlia 
committee was eonvinced of the ncceHsify for Le^alation on tlio 
subject. "Surh legislation mu« of ncccsmty he \ATitvly «- 
perimental. and its effeets i^annot be accurately ddcnnineii ia 
advam.'r?, "'* 

There waa great confusion In (he mind> of oongrracmaa ai to 
I,h*? f^xHt't. KiffniflfHncc of the hinif-niid-<ihort-h*nl daojic. "Wl«w 
one inenil'er HAy*. '1 will Vititft for that phrusrvjlrtgy, ttnTAUir H 
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ciUM to and •o;' uid Ancthcr Mya, 'I Vp-UI wte for it mcaiu 
exactly the rcrene/ 1 B&y ia that caso there ie not that ooa- 
aoDnia of lefifilative mtmliou which moh^E the proper enaot- 
mient of law/''"— these vorda ot Mr. Dibble's (S. C) were very 
iticftnt und npropon. Soni« p«rngtently labored uiukr the 
on that X\i^ claufte had a pro vfiU. effect and i^oLild m^an 
M|XUd tiiilenge mt^s. The mo^ ^pnrtiin hnKineBH oi^cnim^d wiUi 
rcfgitrd Xq ihi* ptiriwe, *'Kul>s(taiitiHUy ftimiUr ciMidiiioris-" Did 
CTfinpetitinn in any fiyrra conKtUiife a fonditinnT Hid psport 
tnuliTf Then- wam n di-ttriHined fftorl In gri, nn espreHsitjn «f 

uiioD Du this \KiluX fraui the SeiiAte (^auforroes.^^ but th^e eea- 

KLiT.ed Uiat the interpret At ion liF Ihi? mt^aaure waa a mat- 

lor the courts to decide and tlmt each member in T*>tiTiff vias 

concddcr what he thought the courU^ interpretation would be. 

r. Hoar fMassl read a letter from Mr, Crisp, a Ilouec con- 
'errce, lo the eifc-ct that cxpurt tnidf^ ntiii fiompotiti<>n did con- 

tuto circumgtaaoee and conditions which miffht bo juntif cation 
lor an exception to the claiue. Thei* in, however^ no evidence 
tliat thi* was the general idea. 

I There waa alao dUference of opinion h&g to whether or not tlie 
tprm "line" would incluclp more than the railway contmlled 

hy n ijtijjl imprtiiy, n pnini ^^hi^■h vrns to lie wltli-d hy judi* 

jnlirpreljifion notne years later. 

A Commiixion, Thfr innjority of the Srtiate alwayft favored 

commiMioD, and it is believed that, in I3S7. this miifht be said 
of the HoufW- In 1834, howe\-cr. fhe majf>nty of the IT<^u*e 
stood with Jndirc RcfL^ran in opposirt; snob a body; and when it 
waa moved to nzncnd 1h(' fl<»iiNe bill by »dilmi7 n provision for a 
commiwron the motion wna lost by a vote <*f 1»6 to 126, 101 not 
TOting-*' Mr. Ri.^aii'an 4'xprotttiT(J btu views in these w&rds: *'In 
opposition to plaeiniEr thi^ ^rreat intore-sl in the hands of a eom- 
mjaaion, . . , thn lubElitiiTp (ResKnn) bill declarcB what 
itiall h^ done and what shall not be done . . . and after 
^ivini^ all Ihc? npi'rKsnry rpmeilie* on the eriminal »cd civil 
doel<i.>t. T propose to ^ive t-rjuilable powers, so a^ to eompel par- 
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ties to tfstify and pniditcc hcinka aud pjtpm, in onler tliat ihfi 
endtf of juntici* mny ht fairly Alt&iaed . . /'" 

This statiiment implies what vru the gTtM,t obj^tion of a lirfe 
nvunUr t>f fLnti'CC^miaisnion men. Tbey looked upon a commia- 
siOD as a aubs^tntQ for action, as a m<trc sop thrown to tbc 
public inittcDd of a remedy for the fvil; and Ibr^y deramdAd 
strict li«|;iAlatioD against pooling, robatOK, etc., to W enforood bj 
thu courta, ''which aro within eoDvonitmt i«&cli of th« p«<ip)e* 
and with whofie metbodB of prooeilur^ th<>y ar^ familiar/' Tt 
iviL»j iniLliiUiUffd that A commtK&ton wait Uii-AmorioAD and «n- 
d&[no(!ratii?.** Tet a lar^ numbCT of tb^ states had railvay 
cmniriiNninnis nt tbfl \]mv, wliii^h fiwl Jtit!^ E^^^igan appears ic 
have ijvt^rhjokeil. hllhoit^b bi3 Raw their proviuom coocentiiig 
ponlirtg anil bin^'iiiid'iibrtn Imijl:^. 

ft w&a nr«ecl IhaL so ftniall a LuiiiTjer of uieu conid not pcM- 
b!y eiipenp-iec bo great a railway syMfl^m. 

And that they could tnaiiitaln their inte^ily in iht fact of 
cuch corrupting pressure aa ^^uld be brought to bear npoo 
them wae (gravely doubted. 

It was a class of men very diffcront from thosr who objected 
to a (.<immtKHic»iL m hi'iti^ a 8ham and un-Am^nmn. whtek ir 
gupd agairrt Its conRlitutionality. Theap, ir^o^rally lawyfli»» 
said that Congress would be di>tegaling legistativc powera— 
which waa in iteelf imfronetitutionfll — and would be combining 
legiKlaliv?. i'Ke(»ntive, and jndiHal fimfltifina in one bod}', a pal* 
pflble violation nf the constitution," 

Mr, Cullotn advani?f»d the following Hr^utEieuta for a (rommln- 
ainn ■ (1) Th^* mere fwcl of ilj* <*]ii[iteiH"e wtiuld prt-^-ent abiisw, 
^11 fart attesti'tl by exppripTirp with Jitat*^ riommiasionjf, (2) 
Backed by public opinion many eases would be drt'ided oat of 
"court, (31 The shipper would have a prima facie ca*e made 
out and prosecuted hy Ihe povertiinent. Ita valnr nn on to- 
vestigating body of experts wa^ also realized, 



" f [|M,. p. it\. lATT Mr R^n^ti innr#i1 to Biintdivfp bli bfll for CAP flnt 
•vvvn wM'ilim" of tlf r^nLtnliri-r hill. r<"HvInK *!'" '■miiinlfllnn w^dflnt InlUFt; 
bui ihlfl nut a r'unci-jivtuii <jC cijity}lvi}Ci/ mi] he roDULUivd uvpoH^ to t cuomlr 
*tnn. 

*■£. If., ntd., l8fi«-S.V i\ MS. 
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Iiu rej>ly to tboan who clamored for more direct actJoti it VM 
thown tbnt in practice the pccplc uiuiidt>d faded to &id a rem- 
ed>' in the courta. This haU bceu made clear by English ex- 
pcrictK-c,'^ Morcnvr, tbc d:r(*<*l jictivily muri m'OUK'd io forget 
that rebate*, pooling, exlorlioriT a°d diaorimiiiatioii were for- 
biddcD, as they dosirod; and, Bimply, the coraminsion was tho 
txceutivu board for Mccuriu^ tho eoforoement of Ihe law. 

Nor did tbe aet prevent, but upceifij'ully authorized pursuing 
thff firflinflr>" mptixx% for obtaining a remedy through direct ap* 
pJieation to the conrts 

Thn fnrl N^rrriM In be that, ihi- nbiive nhjt-ctHmn to a eoiiiui&- 
iiioii ivf*re brought forth at the earlier st»igc8 of the evtiliition 
of tbr a^t wheit cooimiiwidnptr purdy adviewry, tvcre propoisod 
for purpose*! of invest ijrattoo, aud continued to he repeated ID 
the pnrrot'like wny thnt (^h^rfwfcriEc* both th(^ ohntinatc and the 
nninfonn^. On a par with ihia objection vroa the hazy notion 
that the ftengnn bill^nmonf; itn otbtr ''iron-clad" choracterift- 
ti<fi- io-ealif>d — in some way rociilated ratce. Mr. Reagan onec 
Mtd, "One of tho HT^fttcNt troiJbl*>*i I havit bad cvon with the 
friends of legislation in this direction ha* been to get them to 
und»r^itanr] that thi« (tha ReajTAn hill) in not a bill to r^i^ulate 
fnegbl rates. ... I knoipV the dit!1[?i]]fies which would &t- 
trnd ^ny mftkjtuvp gttpmptin^ to prPKoriU* rntps of freight. I 
am pen^inid^l that no law ffxiof^ raU<a of freti^bf eonhl 1>^ made 
to »i>rk with jUKtife eitln^r to the railmadj^ or to the pnhlic ; aud 
1 Uavir iuteiided from tb« Iw^^'biuiuf^ to avoid thai iliHimlly."" 

Ovenapitcliiation. One other topic whicli occupied much 

aoe in the di?<cu»don of rftilwAy rej^nlation wilk ov^rcapJtaliza- 
tton and watered slock. Statistics from Poor's Mam^l were 
rri^qn<fntlj cited to abow ^ross ^ivercnpitalixation, the Avera^ 
eapitolixAtion beinsr over $fi2,0rK) per mile t» 1883, while the 
average ooat wa^ HtatM to be about ^:il).0(MJ o Jnilc, Cost woa 
gi^n^rolly oonnidered to be the proper baaia for determining rea- 
sonable rates, and even a railway vHluJition wa« propntand, Si^mc 
wrrp in errnr in thinking that improveuienfa aud extensiona 



•flidVv wna i|i»t«^ lo th* iNmifnrr. tiiif, then, m t\ow. Mr, ITnIWii 
•Jblim an fbu aufijcft had lllllf rffcct «ii U14 aaj^vitr- 
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Bhmjid not b^ cnpitnlUt^d ntiil no dou1>t iht element of ri«k vu 
xuidtrtaiuxtaied by auch. As do IcirislAtion wm pn^ftcd cm this 
lubjcct further dincUMion Acvnut uoncccttBury. 



Ecoyomc Fjo-lacihs 



A few of the more paleot e(?raionii(f errors oflpn exhibited m 
tb(* diKcUKsioij may hf mrnlioiird, in addilton lo tboae eoBCeTD- 
inif capitalk/flt>u:i. lo wliich refcn-nce Km ju^t bcon nude- 
It in iTur, iiA w^H implied liy cmc speaker, timt if a ahoenuJcer 
aold each pair of shoes At a low his Jo^ would be proportioiuto 
to hi» mU'ti ; tint r^vidently tlim rcaAoniQfc o\-cr]ookB the fact that, 
03 Qxponaos pt>r sboe may bo reduced as tho senic of pivxlu(^«o 
increnees, thi^ loui por pair may vaoiKh and booome a ffain^ In 
tho sam*> way, as *very beginner in tranflportfiiiou knows, ofi thj 
number of t^m mtl'T« im^reases ^xpenites do not incmac io pro- 
prtrtion and what would be a losing rate may l>epome prnfltahf*. 
This WJLS licit oloariy iinilerstood by many a oc]ixgrr<i£(rojtM who 
voted on the Inl«ntlate Commerce Aet. 

Then, ton, thrn? wrrr rrlutiviOy Fftw who ffnwprd tW idpa fJirt 
the ntJlwH.v btJhLiifKH liHh IIh ei^orumm' i>eL-u]iaritttrs. (houi^h tafU 
like Mr Piatt (Conn-). Sowell (N, J.), imd Brown (Ga.) «• 
pjflintd tho caso." The ma5*>"Ty hcliovcd in the cood old "wt- 
muJ laws" oF trade and th? rPirnoy of competition. But the 
more proffresfitve or thou^litfal minority ahowrd that railvaf 
TninKpiirtatii'iri in wA Thf "umi* a* otlicr btiKmew: that nncp haiJt 
a rnilwny will nor hp rpndiLy nhnndDned hilt eTf»n wh^n banknipt 
will eontinui? to oompet^ SM "a potent factor for (rood or fbr 
rvil:" Jind thai thi< fai^l waui rmiihawi/i-d and (lif nilitalion maJj 
worwi^ hy mvivfrHliipR. Purthflrriori' n larir*" jmrf. of tbr tl' 
penw-a of railways are fixed ajid do not vary vrith the lunoant of 
biisinr-ss donr; hrm-*' thrro is ri>t the connection between ««t 
and rates of cbiirirc which exists in moat other bnsincesM," Io 
justice to thoap who arj^cd that niinoua competition was nnl 
n^eessary with rnilwa.VK it Bh<ndd hp observed that tho tendOTP; 
might be admitted while holding that legfslatitm might, bv maia- 
taining And rqT]a1i:Eing nlfi, prev^Jkt or diiniui:^ tlie abase. 



4 




■'Rft e tJ.. Tariff ITtr.. IfWlVaT, t>. AO^ ^ »d tM^ p iSSi ^. p, 440 ff. 
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Otliftr coDgnNuiicii ernxl in mamtnitiiDg iJinr ivtiHOnAlileiieas 
of ratea depead» on cort alone. This i» obviouslj impoMibld 
wh«rc ihc relation helwccu cost And Taluc is not certain,^* 

The argument which would hnve liiu\ it thnt tiie rnilwny rate 
was a tai oa production is faulty in not tokiuif into considcni- 
tioii the fuct thiit iiw. trnnHportatlan rlinrg^' i.i li factor in the 
Aupplj of the commodity. The price of grain at New Y<*>"k. it 
in Inu't wut di>tffmiintfd by thn notion tuid reaction of the forces 
of demand nrd supply; but th^ post of traueportiD^ the grain 
Ibitber in un ulcmcut in tbo price. Thus to argue — as for an/ 
considerable period — that the price Jis fixed at New York and 
thon th** nijlwjiy irvii'K itn niti' t*ix. gels the eart before Ih^ 
horse. ^Vtth (compel ititiiL the supply pri<re would equal an 
Ainotuit *iijfT1c*ipnt trt trovipr *>ijieiifip« Hiid ilhuuI proflU in tim 
pnjducrtiuij tif \iTiih\ for Nt-w Yurk, wliirh priKlui-tion would iu- 
cludc crcftticn of both form and place utiliticitn i. t., fArmiug 
aud irauaportalioii. With lr4in*j>ortflUo:i iiiunopolised, thft 
supply prico at New York mirrht \y* irn-ntcr acrordiuK oa tho 
demand rancd: but the aurphut over l>osU would ^o to the moil' 
opoly holder, the rwlwny, Only the fnrnior'!: nhility to with- 
hold his produce ^^'ould enable him to aliare in eueb a surploa. 
Part of thrt railway ratt, Ihyn, in n ocKtj part may be a monopoly 
^in: but no part ia a tax on the produetiou of grain. 

Thf" faUp di*1in<-tjnn hfrlwnc»n "trnnspnrtation*' and "prodoo- 
lion'* here as eliiewbere workh ronfi»Hi(iri_ 

The vnHoUH iindrrlyinj^ fihiliisriphira hnld by thiMO dealing 
with railway probleniH may be imaXyxpd luUt four groupa. 
There nr^ two shorl-jiiifbti^d flnsHr^^; \m\v of Ihrne loolta for thft 
imiaedlate public wttlfarr in ftlrii't railway regulation, reer&n)- 
inc railway c^trporationa with hostility, and ita tendency has 
always been more or leas bli:idly toward f:overrinent ownership; 
tba ether it pimarily intcrc^cd in defending railways from 
itt former The oa« cmphaaiscft the puiihe aapeet of the rail- 
wny Afi a publif hiifhwny rtnd common ciirrior, niakin^ demauda 
incompatible with effit^ienl private ownerahip: the other dwcUa 
upon tbo private capital invested and the benefleenee of iti 
aetivity. A smidl third rkw mand* for publii* owiiersbip of 
(iporlfltian a^encie^z, believing that only thus can ttetr pub* 

1311] 



312 BULLETIN OF THE ONlVBBSlTT OF WlfiCONBIN 

lie functions be properly Bubserred. Lastly comee the dominant 
group which sees in the railway question the problem of com- 
bining public service and private ownership. The duty of rail- 
way corporations as common carriers and public highways are 
recognized ; but also it is believed that the most efficient service 
is only to be obtained through private initiative, and hence 
private capital must receive adequate compensation to insure 
the maintenance and progress of the nation^s railway system. 
This philosophy it was that won in 1887. It is markedly op- 
portunist as an economic policy and is best fitted for a rapidly 
developing railway situation. Whether the time may come 
when the best interests of the nation demand some basis of oper- 
ation which is hardly consistent with private profit is not knowiL 
The spirit of the Interstate Commerce Act of 1887 is well ei- 
pressed in the words of the Senate select committee, when, in 
1886, it reported: "In undertaking the regulation of mt&r- 
state commerce Congress is entering upon a new and untried 
field. Its legislation must be based upon theory instead of 
experience, and human wisdom is incapable of accurately fon- 
casting its effect upon the vast and varied interests to be *f- 
fected.''" 

"F. 214. 
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CHAPTKR XXTV 



'HE DEVELOPMENT OF REGULATION FOE SAFETY 

Opo fn<-ror \?orking in common wTth abiifi^ of liveflloelc, dis- 
lamn in ruteH, and olh(>r niilwHy rvilw lowiird Uii' iniuut- 
TO^Dt nf ffwrfrmTU'iit rt^yuUtlon, was tlw great Iom of life in 
■coiiDW'non will] railway IranHportaJion. As thf mihvBj- net 
ftpniMl nxid IniUti- firrw HiviilcrU-i iuLfrt^HMtnJ tii jiuinlH-r. imtil 
t!w* demand for lEOvernment iutervention was finally mot in 
1693k *hcrtiy nftrr thr rn<l of out pcni>tl. 

Three distinct phases of IWk factor may be rccoifoiicd; paa- 
cfQiTcrffi rnflwny r^inplojrcs, mail riorkn ttnd Uie mail fierrice. 
The inttreetfl cf all were to a L'oiiBiderflWe extent idontioal, but 
difFcrnti iwnicwhfLt in th^* extent and method of tlio remedy. 
This preliminary generalisaticn will be illustrated by the aketob 
of propiwitiony fi>r vufety rcfriilatUin which folloiyH. 



r 



m 



Satoty op Passiincebsi 1866 1882 



The first mea^ui^ looldng toward eafoty in railway travel was 
s bill introdttoed hy Mr, IjAwrenoe (O.) in 1866- ItH object 
WOM to pnnUli for throwjny; iraint; from rnilwny trat^kn. It wai 
tflferr^-d I" th(* commitlw on the judiciary nnd net reported. 

Two years latw the real hiwtory of this miliject Wipin. In 
1868 a long agitati^m for nafely nf rnilway pasweneeTN wa* 
vpf>ii4H] bjr Mr Manrlii'jul (Ph.1 witli this picmeer n's«!utinn : 
''Whereas. The late loss of life and injury to persons by rail- 
road ai^rijonle and th'^ dr?ttnjrtinri nf the cars liy fire rjill Ifjmllj 
for a rtmcdj; Therefore. Resolved. Tlial the Committee on Com* 
mtnv he rr^ncrtcd to inquiro into the power and authority of 
CoacTMB to rkalce rejimlationa in relation tbi^n-to, and if nurh 
exists Ihen the propriety of hav'inK a Oovemment inspoe- 
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tion ot ibe riuls and oth«r materiaU nsed m the cocietmctioa of 
niilrna<lH «n<l »f nub«titutintr iron for vrood in th« coEurtniction 
cf a]] larfi uh<<iJ for odrryiitif paaBenffera and maiU."^ The rao- 
iiition wfkn fiij|>m]tt4!(i M-iih unimimoiui coiu^nt, and vrat agn^ 
to^ but, whether the cotamitteo doubted Cciiigr«at' power in tha 
pTcmtHc*ii» or uhnUvi'r the rraRon, it tnidG no ropcrl. 

The gingteness of Mr. Moorhoad's motive ia op^n to qUf^tioD 
ns the pn»lils of Pennsylvanin "s iron ninsters may well have fig- 
ured along with the safety of tlie travelimp public. The Cwn- 
iltn and Amboy disastrr of Mzin^h, 1665, howpvrr, wb» frtrfi in 
mon'ti miuda. Tht^n tht* Waabiu^lUQ train pluDge<) intu tlie nar 
end of a pjwHrugtr iTHm, tiUjnj^ trn aiid wouodiDg forty, firt 
adding its horrors. 

Other aecidcat» fnllowtd* such ax that at C^rr's Rock on th^ 
Erie ID 1867, wheu. a^ a r^ault of n hrokm rail, Iwcnly-fcxir 
liTCK were loet 6ad vifchty pcraona were iDJurcd; and the Nfir 
Hamburg eolliaion in 1^71, ^-hvn fire made it impoanUe to 
identify thft dnad. It van cntimati^d that in Ponnsylvania alone 
3.IS1 were kilknl and 4,361 injured iu railway ikccidonts betvtfa 
1S66 and 18TL 

Id the latter y^ar Ih* Senato {lauiod roKolulkmit lookinir t^wiH 
A ]aw rc»r l.hi; n-gulnlton nf rHilwnvK lir hji to prevent Ion of 
human life and pri>niote th^ 7iafi<ly of pH^en^ru:' And in I97S 
tlm JloiJv* ntfr*n*rl In b r«-NnU]t]cn i instruct in jvf the jndieiary OOB' 
mittee lo iii<iujre and report on the powrr cif CotifErrm lo rvcatt 
uninterrupted transit and safety of travellers on railroads.* 
Neither rcHf>lution hrouffht forth a rrporl 

These early proposals arc evidently QUite t^titatiTe. Tlwj 
evinpf <loubt as to the eonstitntionnlity f>f the action senfffaL 
both in their wording and in the committee of referene^. 

But in 1873 a bill was introdiieed hy Mr. Kinfr (Mo.) whieb 
«howB no sueh doiiht. It waa merely referred to the Honse own- 
mittee on twmmeroe; but a upeoeh by Mr, Kina was prinlsJ In 
the Otohe* whieh % perhaps, the most interesting and importint 



■ Psb- li'i InlrMurt'il by Kiininvr 'Miihii,>. 
*€anj7, aUlf, 1S71-??. f. TIGO, Af^iiep fPa-l, 
■1*73 T,l, *npr'n£l„ p. M. 
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mutter bearing an tbe mibjocl to be fowud in flwigrewcioaiiil nm* 
terial. 

Briofty. tb*> hill prfjvifM that Ml pimtvu^^r <:Kr% Khuidd lie 
«qu]£ipw1 witli n |joivrr-brji.ki" U> be optrJiled fritm tin- lui.'umo* 
tive. For violation heavy flttca were imposi?d and the currier 
ntAAt liabb; fr> ddublr? tUnmgi^. All rAilwayri wt-rr^ lu niuki- an 
Annual report acttioK forth statistics of posscn^r traffic* acci- 
<Jcuts, elc. 

Mr. Kiric rcconiatcd tho horrors of varioua wrecks and fm^eriod 
tbut ('tiC third of wich fl(*cidcnl* oupht to be prevented by &a 
efficient powerbrak^^ He referred to aifmals, <^ar (^onfitruction, 
h^aliDp aiid lt|xh!itt^, th<^ third jinmtiit r^j]<^»rt oF ihf- MfUMiu'hu- 
Pilots milwiiy romtniwion bpiniT fpfprrpd li\ biiT opiileT'ed altori' 
tion upon ih^ brake. Data were pn^nented whk'h showed 
<*OTisidmvbl*' pniffi-pwi in invi^ntion nnd ripplir-AlInn of hntkwi 
0]>t;rHl4H) Ijy sj)niigji. !»iL*aitu air^ elerlrEi'ity. aiid waler 

lle hpid that tii^ protection of life and pprwin wns n para- 
mount duty of roiJKrrtwi. it t'ould tmt bt* Mi to the atat^B; 
«ome were in control cf the milwny^, while in none wa* the 
rwoedy adec^uate. Contrreas bad not left it (o the slates to re- 
qnirc that utoninboats have lifC'tmivinir appnrn-tiifi, and there wjvi 
no rea^n for doin^ «o in ih*> caae of atoam railways. 

The nest bill introduced h typical nf a errtnin frroup of 
tbinkent. It proposed to revise the low eonoeminf; the ri?ht of 
fiction an caae of death dna to the enrrier'a aegligienc'*. the ide* 
Mng to mtke the eonunon-law rem&ly mor^? adequate. Thi« 
conservative method of progrww whb sIho propowd rts a remedy 
for aU int*r*tat(' (-omincrpe IUb, 

Tlien there were biHfl to rpgijlate the transportation of explo- 
mvtm nnd dangrniiisi maleriaU; to alHilinh the urn? of stov^a in 
pftneJLirer e&n (ISll) ; aud to eslubllhh a ^^omniissiou to eiam- 
IDC into (he eflti!ic» of railway nccidcnts (Ifi77), This last bill 
iras drafted by no less a person than Charlfca Prancia Adams, 
who himwlf rcmnrkrd e^ncerninc it. "Thii in ■implj' a *epd. 
If anytbin]? eonaes of it. it can be easily developed in any way 
whieb practical expcricnrc >hall show to be ncccwary or f*xp9- 
dicnt," 

la 1S76, and Hfcain in 1878, JamoA A. Oarflold introda<sed a 
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bilt *'for the more* thoroug'li itiTtstig&ticai of accidcnto oo nil- 
roads."^ It was simply r^f^riyrd to Uic <;Oiiiiiiitt«& on railroadft 
and cAi:nU ord aothiuj; furtber doae. 

A f«^v other bills bearing on tbc uifetj of pawpcngera ven 
iDtroducod bctwcca lb'8 nod lHb2; but i>cicugh ttu b^o wnttea 
to clcftrlj fihow the oharaoter of tho movoaiont domi lo th^ Itttw 
dfitc. Tho y«ArA 18B&-181J2 ooimtitato a vi-«U-d«fiii«d period dor 
ing which r^«olutioD» and biUs for the most p^rt sogg^ted tb« 
expedie^oy of or proposed invocti^tion couccming nccidentH oa 
rnilwnyi. The Ir^u^reJiU ot pacs^ngers domirated aiid henoe ite 
paft««iiger Irain nlone was cmsiilprod. Tin* inail wrviw win 
mL?iJtimu-d hJso. 

BurJD^ tJiis period «e1f ioterpst and public ccaixar? led tb» 
rnJIwnyft to rapidly xiitrciduci^ tbi? Iraiu-bniki; in tlictr pnencuser 
MTVKV. aaid by tht' yt^av 18tiT kifislatiou oq this point vm 
liartlly iU!('eHfiar>'. In tht freiubt service this vrna tiol lra«, 
there being only some 24,0*K> frciRfit am equipped with mdi 
brake* in 1>^85. lu this :;'ear ttie povornmont railvrfty CDninwn 
reported thnt nbilc mary railways bad mad« a iMKinniDiC io ^ 
uae of auiotnatio oouplers upou i'rcight cats ttiej taAd not bwn 
spplfed to any frroat «xtojit.* 

Pionttnoitf QF EupxoviCES: 1882-87 

Aeeordiiigly, in 1S82, begins agitaliun for reflation of t 
wmit-what different **Iiarae1pr, In l.bat yi^ar ftmaltir flt-i}!^ 
(Miss.) introduced a bill to prDtect employeea aud !«er>axjl>i &a- 
Ifaired in for<?ign and iiiterstnir oommcrce, whieh bill ww rt- 
f'errcd to a committee on education aud labor* It ia jii(ruifi^-Wii 
&ft lilt lintl propositifm tit re*nilat<^ railwnyfl in the intercjit of 
the snfcty of railway emp](*yeeft found in oonfrreesicDal reeords. 
From this lime rm. however, *ucb bilU bceatnc fric^nent 

Tlie foot is easily aeeonnt^d for io tbfl growinp power of labor 
organ tzations, Tlie Nalifinal Ijabor Cnion deelined after lfi"Ot 
Viut ill ^S7S the national body of tb^ KniRhta of Iji1>or irse 
formed ami in 1881 it cast off the guise of secrecy. This body 
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ACitAled for & Btudy of labor condiUoiw imd partly aa a result 
of its effort* thu National Labor Bureau was cetAblishod. About 
1^0 the cxt«ndiMi use of the ntrikc beRon, indicatins u miJjtant 
trofle uiiu^umui, mul in IHHl tUero came the Americim F«d«ra- 
j tion. 

I Again, the laet that of th^^ total Dimib^r killed, rfiilway em- 

! ployeea had QOtne to furnish »bonT 40 ppr cent, and <if tUc» In- 

jurnd c'vrr thrwvfourihs,' eould not but tave Its elTeot. And 

lb© laolc of pmper braVp«i and rouplers tm freight mn made the 

cipUnjH.tiur rnny. 

I yioffX of the Inbor bills vreie similar Iq object to that originalij 

[filrpdiipf-d bj Mr Cleor^- li; 18S4, however, tame the Sret 

propoailiou lo limit the hours of railway operativoia. a bill to 

I prevent their employment for over twelve contieeutive hourn m 

I eaeh twoTity-four beinj; iotroducocl by Mr. Wood (Ind.),* 

Suoh Ic'RiAlnlioti wns lo t>r passed later, but this bill f^ot no 
' further thfm a reference to the House eomnjittce on labor. It 
w of Kiunitirancp n« lh<^ first attempt to rismedy railway acei- 
' dentH by redaeing the strain upon employees. 

Naturally tho*r billn which look the employcif- asspoci cmpha- 
I »l3»d ih^ freight wnioe. laying most stress upon the coupling 
I pmhlmn. Surli n mrnsnm, for exiimplp, waji thn nwilution in- 
I Irodueed in 1883 by Mr, Hateh (Mo.l^ inKtracting the newly 
I mtnblMhed lTit^r*Ute Pommprce ComrniMion to ntiiisHer nufl re- 
port AH f,o tht" "prpyRiition tif acridenta in coupling and ancoup- 
-Kng cars and the use of brakes." 

^^^^^■■^ <>" 1^^ fherr -ivtw h bill to pnni^h the obMlnitrtW of 
^^^M^^^ftt'cl for the tninsportfttioN of th* mniK'" 

Thi? post -office cars UMed in the railway mail scrrlce were more 
mbatant rally eonstnided than the onlinnry passcneer cnach, 
and from time to timo Conpress T>rovided for the proper heating 
and TiKhtini; of such rar;*. 
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In 1881 the post-office appropriation bill made railways liable 
to a reduction of 10 per cent, in their eompenaation for failure 
to provide suitable safety heaters and safety Umps for poet- 
ofGce cars with such saws and axes for use in case of accident 
aH the post office department ahoold require.'^ 

The close connection between the safety of passengers and & 
prompt and sure delivery of the mails is apparent. Two bills 
introduced in 1886^ for instance, were t a bill to protect life and 
property and to prevent accidents and delaying of mails (H. S. 
4900) ; a bill to promote safer and quicker transportation of 
passengers and mails {H, R, 9272). 

Tn a word, the government's interest in the safety of its em- 
ployees in the mail service and its desire for the efficiency of 
that service both worked for government regulation in the in- 
terest of general safety. 
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CH,VPTER XXV 



CONCLUSION 



L CuftONOi-ocicvL Slmuary by Dbcades 



Tlw; fucturK whit-li jatikt- it lugitral to hvglit a new perlcMl, and 
a new volume, with Ihe ypar 1850/ <ii> not wl nniiy find mucb 
«xpn<9aui)ii ii) i!oii^rw*iOtial aolion. lo fact, the Grat ten jean 
of the «econJ half of tho century djfFcr rclfttivdy little from 
the preceding decade. Tbtj are chara«tericed by debatca OS 
Pacific railways, dutiee on railway iron, the moil acrvicc, und 
land Krauts. There i^aa not much aetiou, save that in thd 
A&pe of donations of land, and as yet the lud aspect of thi> 
COvemmcDt's relationship to railwayi^ dominated. 

During th<* n^xt <i4>riulp, (he *i**i'ODd of the ppriod, the fruit 
of tho pr«<*ediiig economie develcpmenta appears in legislation 
alnnR mnny iin^s. la addition to the? HuhjcirtH juAt mentioned, 
govern nit-rit eunsfrui^tiLiii, iVdt^ml laiation^ utid regulation of 
comnifinHT nmoni; the Hevem) iilittFM, appfar a^ the oharaoteristio 
nihttiTH dralt with, Tlii« iw tJt** ppoeh of war ami Ihr riHmum- 
maticin of the Pacific railiray idea. The reirulatiou aapect \y&* 
oornea prommenl if not dominnnt and toward thi; end cf tho 
dwfldc the Orari:*?r movsnieat takes ita rise. ' 

As in (-arlior yearn tbtTP was friction in the mail sorvico 
whicJi led to some rcAiilation. 

The war and the eKfiihli*hmcrjl of th<> ration were attended 
tiy an otitburst of natioofilism. Tho ohi*>f railway bgislation 
coDKJrtod of Aeta FfiviTiff the prosidi^nt power to smze and opcrato 
railways, to facrititate int«^tat& eommoroe, to forhid tcrritorioo 
In iQeorj>uniU>. and tj oistaliliKh viiHoiix Paeitle railwaye, ineor- 
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|)^r«tii)ff and ftiding \jy eubsi<lio» imd lond gruita. ImneiliiaUlf 
fotlou'iug the CM\ War camu Iho period of greftUct actint?. 
InHatinn was Atti>?id?d by wvived railway oonstrutjttOQ. In tb* 
tield of tvchnk>^ i^aciL* Uio &ir-brfik«, tlie ftl««p}iig cat, and sUd 
cfinMnirtii^n nf tirps nn^ rails. OrganiuitioD was raarked bf 
Itir rBi>iil fiPCRkiTi^ tluwn of diffirf-iK'*'* in ffHiiK^ and tb* fik*, 
witb A corresprntdiDic inrreow m C4f-npe ration and through iru»< 
portatiofi. It wwi in the spirit at the A{p-, then, UiAt Oonffrwi 
pushed rDJlnayA Acrross the Itockiv^ to the PaciAc and touL Kt^ 
Ui brpuJf dijiA'n Btatc barritTA to int^ndiitf commerce. 

Hchv^rn It^TO and 1880 came notabit* developtii^oU in the rt- 
liLtionH between rnilwnyn iind Con^ixs*. For one Ihinfr the iKft 
chango in tbe niniifx<r of railway bills is aicnifiL^anl : ibr volutv 
of riiJhi'ay iiK'usureB iiit^n^aHOjt trcni^ndotiHly, The qualttAtirt 
cha&^B |g little !ei» marked. Rights of Mvy and ost^oaiooA of 
tittit wHiv prnnt^li but forf*'itn]"*> of land i^runtK, protection of 
eettler^. mail service refutation, reasonable rat^a, r^gulfttioft of 
tntcfFfilMtn eorunierce — notwbly IhvsttM'If, — Br*» tW (|nMtint)S d*dl 
wltb^ Tn 1869 Ibi* rpvidninn against tbe Pacifle nitlurmy pcJicjr 
tinmi*,' line) Ht ubout l.lir kbhw timp hr*gjLn thr Tnovpinent ti for- 
feit laud jjirantA. In 1872 an att ivifulaling nnUway miul n'rt' 
kc wait pn,^:4cd«* and in 1876 it was enacted that luid'gnnt nt^ 
(tbtiuld I'pceivr Imt 90 piT cent- of regular ratoL In 1673 a btli 
regulating livertock traffic became a law,* The McCrmry biU 
piisaed ttir UoMni". m 1874, antl tbe Rcn^an bill in 187ft.* In the 
lattrr year cnric tbe Tburman Act; and the po&ition of auditor 
of railroad aot'ouuts w«a created." 

Tt is iilmost enfiiBli to call attention to the fact that Ih* 
Granger movement reaehed ita height in the 1^70-1880 dttiif 
One objpi't, bnw^vflir. of th^ chapter on '^Conpr^Mt and thf 
Graniror ^Tovt^ment"- vvnt to (^mplianhc ihf* nstinoal aspd ^f 
this innx'pnu^nt — nn BSjieot too often overlooked. As one Inob 
back al llic dei-mlc two imibbinx »cem to owrshj*dow all aihrti: 
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thpi fldmiTMntrntion nf the vunouit ?a<?ifl(^ rnllway aoU, wtd tbe 
ra1t> |>ruMvni of the Grangers and allied iut.^reHtu, 

Tim yrnm 1880-lSfl7 Irnd up to thv. TuterBthte Commerci- Aet. 
Til Atlttiliirn I'J the kiuili iif iiir^aAure^i alri-'ftily not^d the fotlow- 
ing Mjbji'et* iipprnr ; ri>nRoli*int:on, discritnintttion, n i-ommissi'^n 
to )iive9ti|:ateH TL« movement to Forfeit land grants reachea its 
hHirl^t nWut 1884. The safety nf rdilwny rmploycc* broomr^,^ aq 
iMue, Jl<!sidc the Intorstalv Ciiinm'?r«<s AH, the more important 
nuLwiiy liivt% pimrr-d during; fhi> InAt «p*vn years oJ ihn periipd 
w^n for the adjustmeDt ni land ^r&ntflT fot an inv^flti^atioD sod 
ri'port on the PAciflf^ rjiilwuyK, fur (Wtabllnhiug u l>ridgi.« ju eos- 
fllet vnih stale laws,* and regulating railways in Indian Tern* 
tor>-.' 

Clearly there have been three marked periods of maxiiniim 
milivHy It'i^tKlitt.iim : IftfiS, IflW^ IfifiT, Tht^m? pf'rtodx (yirrf'sqiond 
doaely to (lur Civil Wiir llit? flran^-rtr HjfltHlioEi. and the dia* 
rrimination ami iiiirtmmtvLiErmcrit of Ibr IttttT Scvrntic* and ciirly 
Kightiea. 



11. ttEOrLn^TlON DEVELorMCST 



^V If all rftiJway relatior?^ of the government be embraoed under 
regnlailoii and aid. (he proporliunK of ihvim tmUfv^avitm urt in- 
tenyslioit. Roriffhly they might b^ mitlined nff follows: 

Id50-ii0: Aid predominant: thi» mail sprvire reguUt^d, 

1ft60-7ft! Aid. with [•runiidprah?p regulation, largely nejrsfivp 
in f^harArler, 

1870-80; P^gtdation dendedl>' dominant; but not ccmpre* 
Imudve. fitatc; activity. 

lS8C>-f7 1 Hefftilathft — a eom|>relieD«i-e ayatem worked out. 
Aid forfriic^. 

The period taken aa a whole may ^ regarded aa trAnrtitional, 
Ihirinf? its thirty odd Vf^nrs fhr railwny problem ccoeed to be 
one of aid and beoami> one of re«rnIation. 

Thifl transition wart the nwilt f»f ohnntfe m efTODl^mif^ and teeh- 
nioa! eonditions- Down thronph ISr-O there was prwit nood i^f 
more transportation facilities to supply a rapidly cspanding ca- 
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tioD< Tbri; »polkd Rid, — positive ncd DOgative, BubddicQ acd 
frvedom from r«atrict]OQ. And the l^&p to the Pacific prolooged 
thin n»jf>pot nod int«ni:ifl^ tb« Ktruf^le for rcgulaUon^ Soon 
aft^r tie u^^&tive regulatloD which followed th^ war. the gmwUi 
of railway ahime^t hpmrtut w» gnnnt Umt Uir drroand for pinjthn 
general refttrietioii jratliereil rapjdly mi^reasjnti' weijchl.'* For 
one tbii^B th(T roimlnictmn of fhr railway* wh^ch na* iw ea^erij 
deair^d and w lK)imtcouFilj encourik^^d be^t a imat aod ^rmr- 
inff population which dfrricnd<>d upwi the milway. Thi» waa Ihe 
inland peopio of thf Wi.^at. Havidje invoked the ireaii then 
arose a doah of tntcrc«ta and th<T qucction aro«f as to whicb 
Bhuuld dominate, tho railways or the broader frronp lmf>wn at 
the public. 

Id diA^UBfting sneb federal ref^lation as eiiEtM within tb# 
f\n^t half of thft nini«to<*n1h t^ontury mx huw» for it w<-rc dittb- 
guiahcd : the Dialrlot of Columbia. territoriM, public landA, mut 
M«rvi(7«, piiblii* drftmrap, and aid ffivim lu an invfatmant l^co* 
nomic dev<'l'i|irii(-iiLN hri^ii^ht olheE- \tttse^ ht t1i<? ne\t period. tb« 
growing rikniploTiily of the service making new pointa of contact 
In the first pla<!e there le the regulation of brid^eh. whicTi ivat 
with the spanning of the great navigable wators of the VTcrt. 
Then there is the regulation of the liveatw^k aervict" which was 
enacted in 1ST3. And finally, the conclusive realization of tb« 
application of the odinmeree danse in 1687. Not till the «c<«d 
pericid WAS well advanced was it generally conceded iliat railwij 
operations fell within tbc scope of the interstate "flommcrca" 
of the (-finstitiilion. It in to 1k» oHsorved that not until this wif 
conceded could there ht>. under the eonaittution, any broad ffm- 
eral regulation of railway transportation : while. on« gmnt»J, 
the door was opi^n for the regulation of siii^h trunaportattoa te 
the pxt4*nt thiit it in in the interest of the nation. 



i*Air lifr Hit ]>^A ■ conttnltif** «r |iiibl1r Uoilt roiiM i^p<^r\ flmt "Tlit thtv 

nriF hy rm-Ti Tn tlil« -oirfilrj'," «rnTlriK lliAl HlJwttyi Wf-n n-H prvftluM* to ttt 
inr>rt(hoMi-n tnil h^nm <«4«u]<1 not h«otimv (1iin||«roiid pnlftirA] iiMphln«« tPtp Of 
Cnmrn , M.'t^-.MV Tr<k IlL*! ^ mtr 1a IMH Biirh ft r«|if>rf ntulil hiiMly liH* MB 
nifl<]p. Tbf woMh nf .Iribn li, lljiir irr Vrplcal : *'l i*ll ym rh*f« la n* pi'BllW 
(UaT "^0 vtf'niiiiiilv ^-uii" /itr n puiiiii'in nv fth- m* how lUo (VirpAmfr tehvh^M" 
of ibl* «iunttT no in bo pontniHpil, and noti" ftwrnirfln* pmfmtni^r ■p[«*W» 
feliiTM Ui iltf luInOs of ihr Dpoplp 11 to ihp renJL" (CfoA^ iMTt^TI. p. ITIJ 
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The riae of & Xendenvy (o n^gulate in tJi*^ iutercat oi imfety, 
flmt of piMv'ngrrs, thm of puiploypRS* is also ii()tewortii7. 

Tbe H4>' for the luleratate Commerce Act was prepared hj 
Jit&ny iicia of particular regulfltitm, For ^jionipK ihere waa a 
loutf-audaltort-haol clause in tbe District of Columbia i dia- 
criminatiom were dealt with in tfcc f.a*^ of Hrid^cB, the Pacifia 
nUways, and eUvwhere; accounts and reports al8o roquirod at- 
Icatkon from time to t^mc. In shcrt, frs^mcutary rcf^ulation 
eune befcr« the gcnoraL Tlic importance of the Paei6c rail- 
VMyn tk* a lidd for ifxperimcnt is not etuily Gver-emphaaized^ 

As Anally passed the act of 1887 was entirely aatiiifaetory to 
DO on*. It wtt* i\u* rwiuU of (he enmpromise of widely divi^rgecit 
viewa: the House standing for a coincnoii'law remedy, prohibit 
timi of pooling, and £. n^id lonf^-aud^Khort-haul clause; tbe Sea- 
ale, fur a ecrmiuiasion, tukralmn of pooliu^% aitd flexible Iod^ 
«jid*«faort'ban! rc^rulation. There veas also difFercrtce of opinion 
eonoernin^ the Jndusioa of the paft«Li?ri^C'r service and vater 
wnyft. Tliun the act conlnitird diw-gnJ^nt elf-incnt*, notably th<j 
•nti-poolint: swrlJon. It waa jeenerally regarded as experimewtaJ- 

ITT. Thr Rvotjitiov nr thb Aro Polict 

'he niilline ftf reeidation ifiveii above Hu^treslA thr evolution 
of the aid Rrat»ti-d niilwhvM b^r Conpreaa, All throuf^h the first 
lulf of the centnry the dominant attitude of CoD^ose toward 
ntilvays was one of giving at;ai»taneo to, op at Iftast mvestment 
ID, fl tnoflniE ^f iiitoroal imprnvfrnpnt. There is clear reason to 
believe thai had the railway eome a little earlier direct aiitmdie^ 
woiiM have b^n given flt>d p'^vemment lines have b&en eon- 
atnioted. Largely on ai-^eoLuit of polttieul dovclopments — ncti 
wpparpntly, nn dirwt prtmoiric gmtinds— tbts l^eeame impossible; 
and railwayfi were as a rule RonstnK"ti*d by private* cnmpaniea 
Aidf^ by ff^^ral government, stalea. [^oiintiea. and miiniripali- 
tiex. On the part of the nation, Howu U* ]f)50. aid was given aa 
follows ; 

Snrrej-S- 

Kciuission of duties ott iron. 
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(a) Rights of wojr. 

(b) Proi*i^cda of land ulcfl. 
Propi»inGii« for aid through g&ncrftl intorja&l iroprortaneat 

fUDdv, KpvciAl mock «ub«cript1on cv gift* cf iDOD^y, aod in mo- 
nectiOD ^'ith the mail senrice icere mndo. 1>rtt faiM. 

licfom the rliujff itf thi- Hrvt pcric^ aid Uiroiiffh govemnwiit 
anrveyA and the reiikisfticiii of diUies on imports of railway intt 
rniKi'i!, Kmi Ibr *iimr mny \w wiiil of iloTintinnK nf ihp prmriWi 
of luiid tiiileh. Bui in ]S50 Ih-^ui the tf|hOcl] of ^rvat Ituti] gnmU 
Aod niiElioDB of acres of the public domaiD ^n^rc ffiven to cdcoot- 
a#:tf mlways, AW*. trertatD Pacific roads wpre aided by Urt* 
subsidies in goTernment bonds, though the principal of tbcM 
eubvidi«f^ tj^crctber witb interest, was to \)t repaid. The aecoBd 
period of aid doacd by 187t), approximately. 

It m\i be €hE(^rvod Uiut after iH^i> almoet no aid ivaa given 
JD thiT form which gcivomrn^nt aid took bcfcrc that year; tin, 
that no aid granted prior to 1850 took the form of the principd 
later aA9iii9tui]c«. TbuK. in fonn, tbe aid aspect of the vo pe- 
riods di(t<^iti. Thf* Murveya made liy the government for PaeUSe 

As llitt nei'ijud ;H'riud u-iin* an ni>d tin* srwiu! sidi* nf nii!«»)^ 
property and wrviee rame tc) be more and more appareot A" 
tendtrit'y to rr^ulatc grew ftlrongi^r, TJir. inrrrpiwinir importaow 
of tho service, its vitally esacntial character, coupled with tb« 
vpread of alnises cmust^cI thi;; tcndrney. It in noteworthy thai 
this tendency was not carried out as aoon or aa thoroaghly ai 
joifhl hiivi' hoi'u f'\prrU'd. nnd p pr)int nlrcftdy nnade" ia t^ be 
emphoflieed, namely, froi^dom from rcinilation may be r«4rarM 
aa a form of aid, Thn nntion Ticr-dcd railwayic, and, indeed, fApi- 
Tftl in many forms. Ilcrof L-i^rporntions were eni^riuraEjed. p^f' 
haps not (^onst'iouKly, thruijirh Ijix phiiru^ntn lipht taxec, *Ic-h m 
wHl nil by ifranta. Then, following tbe abnndomnent and retfS 
forfcifiiri- ijf jjo^ilivf Hid. IhiK nrfatlvi? mil Wipin \n (l«»!iiiP 
liereiri Vu*s no nnall part of the corporation aiul raJluay prob- 
lems of today. 
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TV. HjIS CoNQKBHS a MEMOltVt 



One question U'bR'ti arises and to wMo-h our material SD^geflta 
litirne snswrr i^. linn C'm^->?« ^i riurmiiry? Thv qurHtion liiui iin- 
jiurtnril heainii^ iipim the cITit^iwii.^v, uoL aluue of raJIway rtK**' 
lati{>», but of ruM' pntin' ftj*tcin of gnvfriimiMil. Id order to 
profit Ljr cxiirririLfr amt purKiir a iroijnectfd polity there miist 
be a certain continuity in action wliich involves what may be 
called 11 cfroiip memory, IhK^ n ntudy of the Con^^fisionnl hia- 
(017 ^f railways show Cou(frcfis to have such a faculty T Tho 
miUitmle of bill* introdiurd and the many acti passed npon 
lLUin«ro(rF» (lifTercnt Kuhjeels obviounly mako^ this di£6(^ult, ea- 
pmally for a 0(;&Ktant1y chruiR'inff body. Yetf on the whole, a 
constderahle decree of tt Is shown. The 4?onimittee is its most 
cTi^t'tivir vt^ul. In eomroittee report* are found more cr l^sa 
a«eurati-* nnd complete n*aumvA of Ihi- hrstory of tht «ubje4?t in 
hand. Thv thoatflitriil *ii?nRtor or representative who hud served 
aeverul IrrniM K>m(»:inM"* ht^rnnu' tbi' pmrnptcr ot Congreffl' 
memory. Moreover, tlie printed proceeding of Conpress are 
available in thi- (tl^thr. and fffrarri, nnd in not a few easeii the 
psht y^iiH oAlltH] up lhrou|-b Lliiri ntt^dmm — often Tor [Krtitit^al at-- 
tack, however. Notable inAtanccs of direct profit by esperienco 
are found in the infti?!rtion of clatiM^ reHerviUf,- the right to 
alter, Jimcnd, or repeal bridge and other laws^^ and in the Pa- 

rpifl*? railway rhartew^" 

I On the other hand> evidences of lupftCia of conj^reHnional mem- 
ory are found. It bw^ame drDubtful whether Congress intended 
to roquiro annunl payment of intcrvxt on the Pnt^ifie railway 
tHMuI wibdidies." A ft'W year* after it* paftsape concressmea 
Hid not knmv or the enisfence of an nr^ altowiiig Territorial in- 
«<irporstiftii. ConrniUee rei^irt* s'lrielimeH overlook pa«l eventa; 
and the hidky rei'tirds are often mil eonsulled. 

In this eoiuieclioH (lit r^oui-Ui should l>e mwiUoneiV In the 
interpretation of many aet* the intent of CongreM is the crucial 
poJnL lient the court does the effective remembering, and in 
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■Dine Casm itn iiit^r|in:ttttion in iluubtful/' Thr> cit/rmnry of Con- 
ffTTiw mrty thus be prRcticnlly pcrvcrtf^d. 

Ou lar^r lines «nc rathor feuU that, with the possible excep- 
tion of party matters, there has not been sufficient approcifttkm 
of the cvolulioo of thin^^. Had CongrcMfl poneascd a knowLedffo 
of the Goope of ro^latory ac-ta aiul diACoasions prior tc th« aet 
of 18^7 it miRht have flct^d with more uaviraDce uxl oflbetiT*- 
tieB6. ^Vhe^ it was remarkf^d above that fra^menlary rvguUitoo 
prejkEinxj the way fur thp |f>nerii], no rlone eonncvrtion bvtwMo 
cbf two wni) menrt. Conpre«&nien did not — perhaps eoold aot-* 
briiitc t.otfrthrr, rtriRtjKe, hhi) it>-TilhntiKn nil aetion pertsininff to 
the aubjeet. 

It i* >)eTit^Vf*d that Conifrps* ba< worked with fair consislenrf 
in the railtray field; simply history (^owa that thcrt ia duiger 
of fonfcttlDir. of loMFiir the IJ^bt of thi^ peat, aud It ahtiuU be 
the duty of cr^crermirtn to familiariie themaelvea vrltb thit 
earlier dcvclopmcnta in the more important linea of leirislatJoD 
with which they nre dicing. Tliis U surely cwBcntial to t)u 
i&Qst 4?3Teient leKislatioo. and here lies a praetkal re>aaon tor a 
oongreseional }itrttory of niilwajn. 



''Aburc, tf, K.. p, ati. 
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THE MOST-FAVOREDNATION CLAUSE 
COMMERCIAL TREATIES 



IN 



INTRODUCTION 



The pliraae *' mi^afrfavored -nation " firat appeared m commer* 
ci&l trc4itic* ttiwnrd ih*^ dose of the aeveuleenth century. The 
cUuac in which it wa« used had hetn invented curlier in the 
owtur^ to m(>vt tlio cxig^Dcies c>f that great commercioJ eiptm- 
AtOD which had followed upon the rofitlc'^ (ictivitic8 of ttw 
ftfteenth and vizteenth eautiirit&. The growth of international 
trade in tlie cighli'onth ^'f'titnry r«l!od for tlie nmltiplieation of 
pojntnercial treaties, and willi the treHties the necessity for using 
tite; ixtw clause increased^ 

After the AmericaD rcvolutioD, a Bcriea of treaties vras made 
itt vrliii^h the cEauflf wha ^\\-cu an expanded and modiSed form. 
Ilcncefortli there appear both the iinqualiiiod find the qualified 
fonuB. Durint; the ninotocnth century, while international 
trade became world eommc^(^e. eommeroial treaties became fiO< 
eommno that thoy now hind thw triiding nations oa in a fine- 
meshed web. In these treaties the clause of the most-favored- 
nalSon uras iu»erU*tl witU so !f\v t^xi^epttrjiis us Ut warrant it* 
charaeterlxation u tho "corner-nloiie of all modern coniniercial 
Ireatiett." 

Rarely doeM a conditional proviwon ho extensively used and so 
vital in its hcarini; upon economic rclatioofl escape mifflnterpre- 
tation and avoid becomtut; the Kource of miflunderst&ndinsr. The 
eKpericnoe of tbie cJauso ha« been no oxocptioii to the rule.* All 



<^'WvM ktliift 1tkiit:(LjElun irr luicrnkt1f^»1^D TTAika«T>pATUn Ihii In B«nFr«r 
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llinjLiKh ihf- ilijilmjintic correspondence of th^ la&t ci^nlury ther^ 
ftppe«r constout diM^rteuienta and erer-rn^iirrioK irntatim 
fiv«r frhat i& tiie meaDiDV juid whftt arc the obliif&tioos «tUcli^ 
to lbi« or thnt daiisc. Id view of ihe^r fai^ta it i« someirh^t «ev> 
prigin^ tbat only r«o«Rtly iiaa the clati»c Iiocd made tbc Kibjofft 
of ap6<?ial itliuly. True, CAch of tho more inportaot trotJMt 
iipciti iiitnniAlioiial Uw and ntany works upon iatmudooul Mm- 
merce liav« e^iren it TjatiL-L\ while itunit*r<«iu jirtidM bave cMt 
VillU U brii'lly, Thr (]i|ilfinintii' i"jimy!|«indm(*c which it fatis £»■ 
csL«0Dcd u'ould lill itt&ny vulumea. WliarLuirti Digi-d tif Inter- 
iiatioiial Law (IS&T) and M<K>re's Digent (1906) cootom excel* 
knt MimnifLnefl of some of this, Hut no moQCirraphic etudr $^ 
peoTiHl until the work of 31r. Ut-nxl, whi<>h wa» publiabMl q 
1901. 

Thfk Qhsnflr^s in world politios which uxhervd in th« twaii' 
ocQlurj^ have vaaily inoP*>aaed th« general iiilere*! in q 
which iilTr><rt ihtitmHti(.itiijlr and nrnrv i-Kpepially commvrctal, reV 
tioiiK. Thin widemri^ of the poliliiral horl^im ha^ already U^vw. 
fruit m th(T roUtivH/ inimniHti crop of mmKi^raphs which h» 
appeared within the Last dccadt. In Uiiji d«w ecii»idcr«tioti of 
Itviu^r probleniA the moal-favored'Eation clause has begttn to i* 
ccive 3om? rU' the; atU'titioii whid; ^te importance DwrilK X 
ouuHiEtent olfort U boinfe mado to arrive Ht a commoxk nsrwt^tni 
as to its ititr^rprotation iu exifltin^ treaties, and to so conatroei 
future treatioB that thi^n? will Iip nn niora hpiiccforth for 
iindcrviADdiDSf. 

Mr TIer(»[i"8 ''Most-fflvon-il-Nation Treatment" diwuswfl 
clauKt- in «eiieral hut with reference (wp<TJaUy to the hifltorietl 
and legal basi» for American practice. Id 1902 M, Viwcr pio- 
dueei! au article which t'umuJiett a careful r6«ani£ of the hatdf? 
of the elnnsc and a discusaicm of tho chief pointa in th« eoo- 
troveraios to which it has ^vcn rise. Sineo then several Qvrmia 
writers, cHpeeially Calwer, Kaufmann, Glior, and Sehippel. b*n 
devoted very eontiiderftl^le atteDtion to numerotis phjuce« of tb* 
cnbjeot Dr, Gli&r'» work representa an elaborate slndjr »f 
eommercial treaties, Tt accompiishp-s vrrjr effr<rtivrly Ibc tuft 
whitili the author set biriself — the clearing away of a laatf ^ 
falsi' 111] presMi Tins coaeeming the commercial obliifations of tst 
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Uuited States and Germany, and Germany and Argentina. It 
IS invaluable, also, as an index and guide. A serious study of 
the history and legal aspecta of the clause appears Id Sig. Cava- 
retta's book. Certain South Amertean writers have recently con- 
tributed to the discussion. However, with the exception of Mr. 
Herod *s book, no concise treatment has appeared in EngLsh. 

For the sake of oonvenionce and economy of space, the full titles 
of books will not \tv given in the footnotes, but only in the bibli- 
ography appended to this study; except in eases where a hook or 
article is cited but once. 
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CHAPTER 1 

COMMEECIAL TREATIES: THE ORIGIN. INTRODOC- 
TiON. AND UKNKRAE, ACCEPTANCE OF THE MOST 
FAVORED NATION CLAUSE 

Tho aniclos oontaincd in oommcrcial trv^atie^ baT« b«eo >3od 
venioiUy cliuwtfivd hy Da MnrtenB >h fftUing into ihrte «at^ 

1. Those relating to the subjects or citist^ns of the contracting 
[jowpra ill rr^nn] In lliPJr civil riglitti; 

2. ThoK' relaliri; to nshtis reciproi^ly g^ranUd to Ltu n^ 
jecta in all that coui^erna oavigaLioii: 

-I, Those which concern omin^rcc properly speakina:,' 
Afi the mo8t'fav(jrcd'natioii cl&liiii] is an instruiuent for gx^ci- 
alitiTi^ orK'ctHionM imd for furth^^nng and inanring infiraatiocul 
commereial equality, il \f to be ^xpect^ thflt it will b* found tn 
a very brg** proportion of oiietiug oomm^rcSal treaties, and 
that it wtII br r*inployf>H In tHmnvciian u'ith itttpulatioiM of tadi 
of these t'lflsses. 

Ofiijuiii'n'jal trc-ati**fc i^ovtr, nf e[nir»e, a wiile vari«ly o( SiV 
JBcts. They inolude importation* CKport«tion. tramit> trvu- 
Ter, and warehousing o£ meidiandiae ; coatoma, tan^a. navie*' 
tion liiwn; qmuTintinesi: tollit upnn wat<^r ccurMS and canaili 
the stay of boats in roadetc&ds and docb«, and tbo deposit ^ 
mai^handi^L' m outitomB ivaroliou^eB; eooating trade; the adaiii- 
Kion of ri>n«;ii1s and their riffbfjK; ntipulatSonft fvhEeh gotera dv 
respective unhjects of the contrai^tiog powefs hi the prasw^mffl 
and IrMiiinnis'iioH rf pcrio^rial and rfwl pro^ierty; jiaynjent ami 
cawmption from extraordinary levies end forced loans; tcrtict 



I Di UartMii ^ D»lt IntamtttooM, IT. S14-3]«. 
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i» the hrmy and itiilitiA; oGndilions of citizenslup; MtftbliHh- 
EBf^nt of cotimil*, etc.* etc.* 

WhiJe the mcisit' favored-nation clause ifl used to cover and mp- 
plcm^^t AgriuinotitH upon each and cvory one of thcHo nulijectA,* 
it is ttko purpose of the pr«««nt ^tudy to consider it with speoisl 
referenoe to ila ocourrence in artiel«B re^alaUng oommeree and 

Every fitttte has & two-fold ahjtH^t in itji intemAtioDal politico- 
ruminen-^al nrrAiii^fwvnts: to ^nin end itt preserve llii? gn-at«Ht 
powihk acKflJitfigw, and to guard Rgainst pri?sent or future dift- 
advantaffee and discnminotions. In making treaties with this 
object in view, the clause of the mcs l- favored -n at ion liiw heca 
found (jno of the moat convrni^nt and off&ptivo instrumeints, oe- 
pecially for thf? attainment of the latter end^ In aubstance. C^ 
dauKii dvalH with the Ireatmert whioh eSttKeiiii or KUbjeots of 
PHph of Ihc contrHi^tini? pnwpm nhsiW rni^pivA in the ferntoHes 
and at tlie haudft of tlie otlier, enpeeially in maltuni of iinviga^ 
lion Jind rointmrrr, Fiivora in viiv'mniinn and cnminer^'e extend 
to Uie artioles. the a^eutfl, and tlie inHtrninenU of commerce^ 
The object !touf;ht iri uniform treatment without diJSc^riminatiOQH* 



■CftLvo: DiDil IncemAtLonaL lit, ISBT. 

For an rici?Upiit diicoBlvn of tiifi ronrain of ^omtovrelil irai|[e« m« Orun- 
Wt: Jt>v(i*m d*r BiodflfpoLUIkp 44T-4IU. flcv. kIm. Vod Uvll*. Dp. M-, tlO. 

iFw HVf^ rifrtf tn /oolfwlrj m tlftJfuf'Tjp'iv, p. 113 If i 

'As tuilDplni; Tli'* LTmlj bftnriTn Orrotv and Jnpjta^ Maj SO-JuniiP 1. ISI^. 
■apuJll™ fi>T rn-lprnrvl tuaal-Invtir'd-iicitlcirL lira r ([ikji I rt n^uncil*. fartlci^ 3| 
dlploomllc niKl i:u^iitulBF i}in<.vrn. <qr[I<.'^^ ■'S^ ciiuiiiii:i-i;ir. nmljniLitri r^Hiclmd?. 
billpC mlJriii'FB brji] wikrcLuuncvi irnilLiis. ilII Ibril I'-jri^^min Ilj' iii'^|u[j(lttiio. 
rajfyufffl oji^l il]9pa>IIJf4> of prfipoTfT^ of iH hlfiil^ mrtMv 4'i irmcJ, i-'i>iuiiitm. 
n«T]||Blltn. CArf]«l4> Ai *xporC Ahil Import ititdrh null prohlbLTlotih Irtiiik. iwv> 

■«r, (juArAatlnr. latTAjc In rue oF ftainagHi (artletc 18) bUlmnCn cKPpuInory 

■k1|« of vvr; II clflo pntTlilm 4ftr(i<<Ep ]r< Ihitf If ^tlhp' fniinir; alLiit] 4pm 
II* nuitlhs lr4d«v vbollj or in purt, to an; Djtttan or nncli^nn. thi* nihur pifl^ 
ibBll ban tb« rlihC to eUtm Ibii «UBd carxcuioat oi tavarj, "pmvlOed ^1d 
nnn««Ilj3ff partr h vllUnff. «a m p«rt. t» xMnt rtdpPKlcr In ftll Iti ditBi 
OB IhU point," 

• "ri li f1e«rlr iTlrftnf fh*t tta« nbj«rt ■ouElil Tn ill * * * 1* roiml'ly OT 
InTiirnirlMiil tTTiTin<'fi1. profrrtlrtfi RSHllMt Iho VrWtot pr*fpfrncp <ir tlip fnmmnr- 
pW Inl^rrr^i nf Ann A4Tinn i\T*t iftoiliiir."-— Vf, Mh0tmiiq'« nWff 10 Mr DnrtiAim, 
Jin II. l^t*. Hon™, op «-1 , T. 27a, 
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Id tbo UDiplfEst fot'Qi of the most'faroivd^ation pluiiie \Sut 
cohlrsvimg parttec ^tgrto that in all ttiat miH^U commerce lod 
lutTiffntion, finy privilcifc, favi>r» or immunity whielt 4^IUr 
fETQAU to a thiM state shall bo fn^antod to lUi^ other. 

The ffurcat vrny to ;Lrriv« at an DndorstandiDg of lb« pooatioo 
of tb« vlaiue iD tnoil^rn trcaiics i« to iro to its orifrin aad to 
trace it in Its evolutioD. that is. to ttodj it hiatoric»Uy. TW 
WJiii"ltiM]iin* rnu^l in^'vitnbly he dniwn frtim surh » coumr- To 
wbif^r lliiTse in 4idv»uirr will givall/ HitiipliTj' llic cleinonnlnition. 
In tlie ftnit fda^cf. tJitr i:laUKf Lwl a tnu-fold unt^iu, ami iisualli' 
tile tvo-fold object MiiTtfi^tcd nbove— it was at once a political 
and an economic in&truiuont Jd tbe second place, tm-o leodiof: 
Bchoola t>! interpretation Lave pxiwD up, the one denuuidinff a 
Ktriotf or litonil, intcrpr^Ution of the words of the clause, tlie 
other ms-Ktijin upon a praatical and more poUtic&i interpreta- 
tion. Of the lc^adtiL|,r expouenta of th*«e radically diCTerent in- 
ffirprrlJilimiK, t\\p niitinn which hnldu ta the former^ Orefil 
Britain, is at the same lime tbe greatest exponent of Uie pnn- 
dpln of fn>v Irac3c; wliilir tho i»dion which inci«ta upon (be 
lixttor. the United States, ia the foremost advocate of tbe theory 
and practice of protei^tioo. 

The commercial idcnli^qm which ftwcpt over Kuropc in the mid- 
dle of the nineteenth eentury emph&ejz^d the theory aud prae- 
tiee of unconditional moat- favored-nation treat men t> and tlui 
practice hrts gained the gcnoml adherence of Riiri^pean states. 
The United SIsLlei^ on the uthn-r hand has c^iilitiued to priet^ 
a ^N|iia1if!ed" extension of favnr^ m\ Ihr biv»% tyf tangible reci- 
procity," 

Most writers or iuternatioii^l law, inferring from tho fact that 
in its prnffticnl development the clouM of the tnOflt-faTcred-nS' 
tion has been most frof|uenlly applied aa a regulator of eoa- 
mereial retuttons. altirin that it owcH ita origin to ft BkorenCDt 
nuiucrntly economic, Sig, Cavarotta pointt oat. l)Oii<eTer, that 
in its first appearance, it was due to political rather than ceo- 
Domie exLgezieiesT although these were of conrae oloae^ tlSsd 



obUftB «re midv upoa a bul* of *'4QuWB]DnU." 
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With Hcincciti: of on <M?i>iioniie chornctor. lit diocov^nt the em- 
hry*> of the cUiiw io the treaty of November 8, 1226, ia wliicfc 
Uie Emptfror Frvd^^riL^k II t'loiTOd*?!! lo liiL- ejiy of MiirKL-illeid 
Ihi- |>n\i1j*g«'S prrviuiwly i^rHiit^d l/> tlic dfi^rna of Pima and of 
GfnoH. ThcMi couccwjoDA were dictated by political tiiDlive^* 

Allhou^h llif pmclbff of t'riiziiiiii; m^ijrnical fnnji's luid the 
1h«ory of favored natioiw had exited much earlier tliau thia 
fr«Qlj\ and aUhoufrli this exomplo waa followed witb modilica- 
tiona during »uc<*ouding ecuturiCMt, it ia not until the bcvos- 
t««nlli c«»tur>' Ihsit Ihp real claofle of "tlie raofltfavorednation'* 
makes \Xfi appearan(*e in written treaties.' 

PriTviouK l« Ihin timi* iKl' nu»il>pr of nutitnift pnaJ4f**<i in tnter- 
iMtioDal coiniiicn-e, af ^?|futatt^] hy treiitii-^, wrh Hinatl. Trade 
tvaa really carried uu by tJie adwutunua few, nnd wan. a^ n 
nde, cither sporadic or srwcrDcd by mnnopolic*. As world com- 
mcroG increased in the fifteenth and sixteenth eentPriea. aa Knsr- 
luid mid Holland aet themaelvoa to vompotui with Spain und 
rf^rtu^al, and th« Frtni^h and ScnndiunviAns comtncnood to difl^ 
]>nt? the ^iprernacy of the fTanseatie L^a^ue and the traninfj^ 
^wer of the ItiiUan He|jublies, L^oiiditlofiE were ifti&U|^. 

Kmni thn In't^i nriinp of tlir irvi-ntpcnlh mntnry, intprnAtumiil 
trade increaaed by leaiwi and hound*. Tlie politii-al rnatrbiuery 
wan nut fAr behind iht. cconomii'. Each state wish<^ to have a 
puamnlrr of the arralc-st possible ndvnrtftjfes for its commerce 
«nd industry, nnd. in return tor tho advantages which it caii>^i 
it hnd to give couROASionsT In order to CRtablisih the Rua^untccA, 
tr^ti€« b^sino necessary and frequent. In order to avoid rep^ 
tUion, ft cUuM? viMS framed which should refer baelc. embrace 
tho CJ^mlitioniQ of thi^ treaties already cxiiitinfc, nud cxterid Ihoir 
prdvUionH to the newly f^ntrat^ttn^ statea. Thia claune waa tbat 
4>f the "ninnt'favonHl-n--ilion." 

Not only did this clause itcncrft!i;sc previous provisions ; it pcr- 



In ■ irmtr rh-lw^^'n Kn^Urwl iirfl t-prmJn clfl^n i>t rijiwderf and Bfilnnl. 
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formed a more importAnt functiOD, ti&mclj, to s&fciniBril tbeft8t« 
itt whoee tro&ti«8 it appeared ftK&infit fQtun di9cnn»nrt»M, 
ThiH made it at onoo of groat importance. Thun M, Viner fiadf 
tht> pritictpft] cftiino for ita extenavg use id the eocnoiBio BMW- 
BTty which forced each Htate, m the clash of fntenutfonal eoKi' 
mt-reiel uompvlUioii, u» g:uard agairiRt falling bto s pontioo nf 
dLHadvnDtiiffi</ 

In the befinniiu;. this extensioQ of favora was made but to 
<1DC or two npecifiod xtatcn- For in^tanc^, in the o^reemect* Jvlj 
6| 1612^ lict^'ocn the United Provinces and the Porte, the termer 
aeenred tlic same advantagea wlikdli had alreadj' boco ^mnted to 
Grrnt HritJiic and Fninco. Th^ next Rtep wd£ to €3ct<TDd tab 
advanta^^ to include suoh favort as should be granted to eer- 
tain other ftpecifled nation^; than to ineluda advaotagea sranted 
io any iirtHnn v-hjtUittvt^r. TliiiK Hiiit'Tf 4 of th** t.rraiy hi^vraa 
Great Britaiu and Toi-tn^al. January 29, 10^, apociGfa that 
mihjetrtA of Great Rntain xhall enjoy all thifr immunitiea accorded 
the ^'subjectaof any notion whataocver in leairuc withtliePoTtii- 
gals.'* Thifl treaty ia rccardcd aa marking a tUTlUDfr point m 
the economic and poIiticiU rolatJona of the t\i-o countries. 

A treaty between Qr^t Britain and Swa^lwi, April 11, 1654, 
stipulated for tbe enjoyment by the citizens of each country in 
the reuhns nf the otlivr <if this khtoc privilegca "mat any oUwr 
Torei^'ner at present iJolh, or hepertft^^r flliaU enjoy tfaere." In 
1059, in tile treaty ljt!hveeu FraiiL*e and Spaifi It waa poaranteed 
that the subjecta of each Aovereign while in the reotnu of tbfi 
other '^SL^rout trait^fi eomtnc la nation la plua favotiafie. m 
payuut que left memoM droits auxquelei lea Anglais et lea HoUafl- 
dnis eont aoumia". The treaty of l-\)hrtuu7 121, 1S61, betwaan 
Great Britain and DcTiniark contains the words, in &rtiel« 31, 
"people of any forei^rn nation whatsoever." Th^ Ajiglo-DaiiEi^ 
treaty of Nov^ember 29, 166^. contsined the phrase '*wbatao«Fir 
foreiiTJ natioirs". A treaty in Hcptemlicr, 1G75, bi?tvre6U Gr«lt 
Britain and the Portt- iiaed the formula "whatsoever other 
Cliriatian naticn*' (article III) i whik that of Auirust Ifi. 16P1 



VlMM, Dfi. Nlw la. Ct OlUr. 0^. tut, puKi^ 
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)*et»een Denrnjirh and ihe HaiiHe cJliefi, coDtAiDfi tb« |>1inu« 

*'mafrt' favored oation" jartlde VI)" 

In the eightec^nth t^&Dtury. the treaty of cDmntan^e assumed 
^^ icreater iiuportaucc, and wilh it the importftiice and the fre- 
^m qticmfiy of appcanincc of the cIaukc incretieed. Not, how- 
^Hiffir, tintil toward th& ond of the century did commit re i id trcat- 
^^Rh begin to giifeumc' the trct{\ieucy which charurtenzed their s.p- 
^m pcanuicf^ dtiriug the tiineteenth century. In th& transition from 
^^ the old eidiiBive BTstera, one ^f Ihe first steps was the recogni- 

Liori of th*r priupiple tjf free L-ominereinl mlt-rt^rmrse Not until 

sUtcs hfld gotten awR.v from the mercantile thtoi-y, not until 
^m men'a niindA ivere disabii?jed of the idea that the protit of one 
^Hvtiitc mcimt loMi t" another, that in n ccnnmcrcial trcuisaction 
^Boidj one party eaina. woa an extended world oommerco pc«ai^)le. 
^^ Onc^ Oiin roneoption dtKHppean^d^ tlui ropimo of moor>pol_v and 
^^ of tho mercyirtile flyst^m gave place to extensive reoiprocal com- 
^Bmerelal arrangements between nations, and the rapid opening 
^Hof wiirld *:«mmrri-'iv Thi' niost-riivored-ualicin cliuise appeared 
^H in treaties af the ei^fhteenth L-entury more often than htis been 
^BlujaK^tii^^' K^'en mi authoritative a writer as Grnxizel has on* 
^ drrcBtiiuotcd the importance which it had its^umed, The idea 
^_^of a ^^qualitied'* or ''conditioEal'* fonn had not yot originated, 
^Vliut the chiUAc ocejrrcd in the known, tmconditioncd form in eo 
^^ many troatic that Or. Gli^r f<^n!R wnrranlod in ohanw^teriaing 

tthe eighteenth eentury as that ol uiuionditional most-favored- 
Bailon ireatm^t.'^ 
Thf» fluccpw! nf the Ainpri<*nn revolution wna vf the greatest 
ijii|>orlaiiet- in all llial nlalra w iioninteree. Soon after the Mgn* 
inE of thi* Dpclaration of 1 ndr pr^ntlcnee the iruitcd States he^an 

*Oj. TrtnnM liritwotD PnrifiSKl Anil ili^ I^T1ll^1 Pntrlnrf^. Aiir 0, IDOI ; uiil 
. OrMT Hf^nin •na Hxrwlf^n, July TT. T<irm, >nrt OPf VI. IrtrtT 

' r»rij pft*nni*rrini rf«Mi'* ft«r* limitod lurgnly la itmv\tiann connmliue 

tbt rommrrrc bftwwn |bo i^onim^iliLE panlfti, At tb? [pfi'ti-rnvorodnHTlnTi 
prCTlKim fnTTwt wid » ibr TirntT clrflp vliJmr'l. H iHn-rtm-' rtiiniiiihr)? io 
i4d • fiMmolr* for w;iih1 En-Ht^a'iii ^f HubJrtfCL A Tuxtlipr pnwliloo fumanK^r- 
1ns mlflDui rrt-i-dufli tu ruri'l/iict* nltu tKcenkv L'oiomon. n i^rurl»[i>n Khl^^h 

OFVir vqtnp^n tf l^ir fnlUmliix Irtiitltiii; R(lK1an<J'-'^'<l1IiOllp tVc 2T, 1T0&; 
Billmd^floiilii, 1>«4\ ti, tTlA: ChfliUnl-apftln, Pre, II, ITI^h EiiKtviO-arjaln. 
Oct. b- IT[V>. BEiiclAiLU'B^rcltfi. Pcl>. '<. TTAO, PrurstB anxiinr. JuAV IS. ITOOl 
Kkiv^Aud-BuMUk Jan« SO* ITIM; rDriujnl-UfnoiArk. SfpL SO, ITOA' 
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making ii«&Ucb wt\h Enropcaa lutiona Id u^rly ftU tlie titot 
icK wliich W4-tv tlien And BUhMqneuDy tniulo by the UDitfd 
States^ tlie elanse of tbo movt-ravcivd- nation ^ras infiert^. bat 
ill a Airai wliit^li, thrn for t1i« Dr^t time, specified thftt the ^- 
Taotasc« to be accodImI were U> be in rtftiim for jin fiqtiiv^nt 
The treaty wilii Fran^'c. Fil»njnr>- fi, 1778, ihi? flr>t whidi the 
United Siftlo fiifldc. coDUiQed tlic first example of tUu ticw d^ 
vtlcpffient Here, in article II, 

The MoHt Chnsli/ui Kitiff luid Uic Unilcd States cDcaiEv 
mutiiftll.v not to grant any parlicolftr favor to other notiou 
in respeet of eommereo and navi^tion, whieh shall not iii»- 
medfatfily hn^iinit con\mi>n to ths othc^r party, who sball eft- 
joy the HHnie favor, fredij, if the Gonetssion iciu frttiff nudhi, 
or on alicuHiig the t^amr. compt^rtxtttion, if itui ettttce^mon VMf 

TrtuiticR Vp-iih Sweden, April 3, 1793, and Pnmia, ScpCmbflT 
10. J78^ cc>DUiu fiimilar atif ulatioHB, With the nttUjiffOf fliair 
Ireatie*, there bcginw the (li-v^U){iment of the mM^utled "Ain«n- 
t'flii inUrifrefjilion/' 

V\t l,if IhiH tjiue there hat! heen no e^prcMiioii of tlm "i 
tional'^ principle. Americana orisinaled and catabUHhed the 
formal ineertioi: of the stipulation that special favors mnit b* 
speeifioally l>oui;ht, Uud th^^ moet-farored-iiatioii olui»c woolil 
not servo to give one nntion without cocnpeneatjon an adrantac* 
for which another had paid, that is, that it woold not generalii* 

From thiff time the t-Iiinw exiict/'d, and hsw liwn nard, in 
two fonriti- The T'tLited Sfjiteii at oxh'v iiuide trvHti«t with s 
niJiijtifr of Eimrpemi powi^rs, rr-giilarly OAitig the conditimul 
form of Ibt! elauhc. The !ttata« of Europe, continuing for a \mf 
to use Ibc conditional form amonff theniMlvea, nwd the 
fomj in their treaties with the Cnitcd States, and vradi 
ndoptrd tho pnneiplc of oompensattons whieb tmderlay lfc» 
Amoricnn polley. Whilo the United Slatea hax pel 
throtifjhoLit lo tlio present lime in tho inu* <if th^ on& foi 
the alternative practife appi^ars in Biiropean trealieK ihrrtogha 




■^ In the mAklriR of tliU tfVfti;. It ■:• tnl«T4llBff t* nM«k Ptvtu *»* 
■ld«rln£ li«r pallllnil e^cn marc ihon t^fr ffoTi^mli? InlffiMt. 
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luiii; jjcri'.iJ up li> IS'iO, nHrr which an rrilirrly new direction 
vos t^cD. Thc»c vai'ioUB pha^ca will be cnlaniEcd upon aa oar 

By Ihe (-nd of the li^lh i-ontiiry Ihc pHncii>lc that comrocrcitti 

intercourse ahauld not be proLibited or iindi-ily hampored had 

be«n gMierally. Inii hy no nnsaubt uuirentally rc'Oogrji»>d among 

the iofidinit \VcKtt>rti ri^tionv. Neither tbe Anii»ricAD Ut^vnlu- 

lion nrr Lht- mfiuj^ur^iUrit rf a nr^w em After the Nupoleoiiic uH,ra 

'vrd Ilk du awnj' i-iilintly with the old rcMhrictioii^ Thi- 

rricaafi stood from the Gi-sl for a perfect "equality" of 

^6vtliiitii1 iti iiiAt1e:i> of iTiidrt and uavtgutioii, hut the idea cf 

nAtinnal motiopolj cinnif in the mindn of certain Eiiropciui 

statesmen of the old schciol and the lost vestige of it word not 

virarv^i n^^ny until the middJe of the uiuotecnth century. 

Hovrever, with the b^^nning ot the cenlurj' the number of 

inuiie^rclal treaties tucre&fiM «DormouRly. The most- favored* 

1 DAtlt^ti rlnuMi^ bocnnit a rei^iil&r part, and ttji funi'lion m n<uu- 

} lating the multiplex counter- rights of the snbject« of treatj'- 

btiurid ^Intrs incn-n,*.cd in due proportion to tht number of 

treaties. The iD&cri]on of the clause came to be looktd upon 

I almofit si% A matter of courae. SclunoUer ba£ charactorijwd the 

clause his the " voLbcTrccht]i(^hr bJokpfcilrr allvr ncrur^nrn llan 

deIa\crtriiR«/' The daiisc was rt^iCEiiarly in4«rtod in the troatiea 

I of tbr Zollverviii. it wajt UMd !hroij(;hout th« «ori«e of treaties 

feshirtied und^r tho n*w 4*ommerHftl policy of Napoleon III. 

Sirica- 18I]0 it haJ occurred almost invariably. It forma the 

^ bsfiiii 4\f thn pTVMitit rnmniff-rrial rdaliniiK of Fruirr iuu] Cw-t* 

tumiy It uppi.MrH In itiont of Ihe c^ommorc^ial treaties of tbo 

I'liili-il Stiitr::^ ariil Oir-at Hntnin. It is j^n^vnlrnt in thnt large 

irnmp of Bui-opcjm tii?atiea which were made in the last tea 

yram of itic cciitnry, Tliff new (jCTman treati** contain it with- 

I out exception, in obsolulc form, FrAncc holds to it aa far as 

J poavihle in tipilt* of hep adoplioij of 4hf» double tariff,*' 

^K Spaii; hAviTijT dcvi^hipc^d an plAhonite 'Mmmnn-ial policy, 

^Iveacl to rid lierseH of the orampin^ rcstiicttona of the cTaUMp 

r hut in practlei* >iIk" mjpcm'iW only to a very limttwl extent in 



<* Vf. Vbxr. Of, crt.. n-Tl. 
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(^ffectiog thin oxcluKioo. Poctu^l, ^th ft simiUr p<*lic7> hu 
cuecc€d«d ID makiii^ only « few tr^ti» withont the d&im. 
f%wiu«r]Bnd for ftomo timfi oppOKod tlic clause, but bu ccntinned 
to ^mi it. It <«<!UiM in the raajority of the e€w J%p&n?«e treAt- 
ins, and in rwent Chinefle treaties, luvbg in Beveral of ttictt a 
v«^ry widi- i>xt«nfiiotK In votnc South nnd C^fntrml Anwncan 
HtalcK Hi) nintatiiiii aicaiDst the cIaqm was begun on &ccoiiiit of 
^mbarruaeoneut cauKd by tlie coDditioaal form. A few of tbcv 
state* dc^itounccd their commercial trcAtics with KurDp^&ii com- 
trict, thiDhiDir thc8c treatiea &n obBtaclo to thT>ir pn>jcct of fonO' 
ins a oustoitLfi union, but in tb^ir trcfitiea which reraftin in force 
the motit-fnvDrnd-nntion cIauro in found r^-gulaHy, Vie dl^ 
conclude thnt as commercial treaties exist today tbey geu^raUf 
foiittiin tbjtt cbiUKe in ttome form, und tb&t attempts to got rid 
/if ifn hjivr not, >>wr vftry HUfcnasfiiK^' 

A new |ibjiAi^ iu the biatiii'y of llie dautie l>egan with tb»^ riie 
of the doublft-tnrifF K^tcms, The "maximnm'And -mini mom" 
system invented in Spain was adopted by the French with the 
flifinnod obji'i^t of freeing the Icf^itdature from the chccbt im- 
poM;d b>- the rfffimc of trcAtics of commerce. Spain. Prajaca* 
ll]]§8ia, Brazil. Greece, and Norway adopted this aygUaxk whoUr 
or m ]nin. The Gcrm&nB dt^vt^lojied tbc> ' ^ ffoneral-ukl-coiiTio* 
t.innal" ^gmlem whit^h hwH been extenKively imitated and isi&ad- 
in^ with (v>iL!(tiit]T.!y iiiLTC^iLsiii^ favor. The prefen>rit>aJ'Larif 
iiinveim-nt i^ irivlni; us n (lonliU"-l(ii'ifT :n still aiiotbrr form. The 
*-(Terl tjf theNi! develop jiieuta ui>on tbe clause of the most^faTond- 
nation will occupy our attt^ntion in a Kubscqnent chapter 



■■'"On p«iit Aanf (llr* nvo loi irRli^Si 4l4> '^ornnrroo ip lMii*nr o*i s*n*M 
ttaunni>n( /^i- U rmflon >ii pin* fiivnri»fr*. iTMin^ tnof Itv imtt«# *wic 
on> ?laiiiu< Knrihitunnl i> trJUI'-cnmr a'Mttr* innoliri* [trit* id mntn* #mAiir< tt k 
pttlt itnmiirp fl'i^miB itul Mit imut^ rli" n'v hinuiirilr* r'r ctei r'Tini go* fun ^Mi 

ntJAtlrnm ^Trr Im (tita irolilODnti ou la fai^ulIC de ctmrinr? rntr aalon dMMlH* 
Q'^ffvlEDetit tft.* Ip urtDC-UP d'liuf ll]l■uk^rl■ linifurtAiii*' <'*m rAHm* or ^ 

iVlHtvr* ii}t. til.. 7T^'f 
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CHAPTER H 



DEFINITIONS AND CLASSIFICATIONS 



In order to eimpUfy th« tftady of tho olana^ as it appears in 
limy tiN>atip»» we iubj first coDsider the limilattoiw within which 
it operHles Luil the yc»iiLTHl formi; in which it occura. It is not 
iti1<'n(l(,<i:l thnt Xhv clnuf^c ^hall operate so £8 to affect t)[« intemaJ 
policy of the stat*?: it applit** solely to 1,n*almi'tit of foreign, 
atntcn. thfll in, tn Ihr rclntiv^i treatment of tho citizens and the 
commcKe of foroiifn states. It is Qot usually considered u 
coniprebDcdin^ spt^^'jjil arran^LMnf'nt^ and reciprocity between 
nation*, vrhorc on necoiiat of proximity or speciftl eir«umstance«, 
reason ^JDste for relatione which cannot be sharod by thd world 
at larffe.* Special roltttioiitt httwc-c-n a colfmy and Die m<»tht>r 
oauntry are gHierrilly nnilRrHf.ofjd In he «cempt fnfln the opera- 
tiun of tlie elaufte.' The term ^Snosl-fuvored nation'* ia miBts- 
iim^ rcpIacK^l liy "imwt-fAvorrd-forrig'iL'naLion,** though even 
where not so speci^ed, that mcanini; is understood, as the con- 
Iractiiaff parti«fl do not mean, for the purpose of the clause, that 
reciprocal relatione between thonuelves and their coInuieA nhall 
be eoDsidf>rod as standards for mi>at- favored -nation treatim^nt. 

With tbcM oxoeptionn, the scope of the clause appears to be 
limited only by itfi wordinff and ihn int^rprfrtation put up*m that 
woMing- The elaii^ sonietink^ stipulates that whatever ad- 
vRntagpn nre a^r-nrdi'd hy either i»oiitraeticg party to a third 
state ahall extend to the other; somctimea, that this shall be Ao 



*CT. B«od. ep- **<-, li:^]ia: VUmr. op r*r. 102: (mtr hpurwn ftmit 
UrTlMtii kpil |:nifUAy. Jnty IK, IhVO: tti-nty Ix^lvt^rTi TlDTtrd nnfi iin<) lU<iJiii)ur> 
j4hB 13, 14S»; tnn^j Tvlnpcn riollaiid RImI l^ortanl, tllly 0. >«Di. 

Cf. ftt*r< rJVO imfra, psulm. 

t>* • • * b[rll>on Ei^f'tibtlctj dlr vrlmplAvUltfrj ]irt(Qti«ilciiiii:<iL liu (flit- 
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witliout equivaUDt; ■omctimeu it forbad* puttioff olwUdoe to tb 
coinni^rcfr of «fi« whii'h atv not ^xt^mJ^I to tlw r>diiim«ro» of 
nthpt- nntinriH In M>nii' clauAva ibere ^xikIh a, Uruitation induid' 
iniE or PXi^ludiUK I'l^rt^iii iiAticinK^ ngain tin? )i<lTju)ing<rs> kit v^pMJ' 
fied or limited i flotnetimci» the nrlidi^s which w to «Dioy AfiKsid 
treatment are enanieriited. 

It i» i-Mt^nmary to Ytnxii tlin time of duratioD of ft comiaercii) 
Iwnty, Tf^n and twnlv^ y«tr pi>inods arc Uic«o most frcq9entl5 
prea^ntied in nickdora tr^tie^. bat nnmeroua wntcm hart lOC- 
ge«t^ ft ttbortcr period of xa/ ii\t yenrt. On tbn mdo of etabil- 
Jt>% thpw* m mnrb tf> favor the Intij^^r period, yet the npldilf 
nilli whiHi ^eonoiuio eondJIioiu ehaii^ makef* a powerful ar^^ 
mciit for 1h(* inrrr-nnrtl tiexiliilil^ vrhie-h ii-oijld be irainn) 
throu^'li tUp UMf of tJie nborltr period. 

Thr KUAriujtee of mutual moet-faixiTecI'DatioD trcitment «p- 
pcam io a positive tu well na iu b uejjative form. In the podtiT« 
fonn one or both of the eontnu-tmi; purlieu pli^dec that '*cnrj 
fiivop, evpry fidvantBffo, and every lowtrinir of duties, vbich ii 
or iball It irrADtt^ a third party tliall be granted to the olhei." 
In t)u* iir>g«tivi- T^rm the? guiLruiite^.^ iu thut 'Mn noun of tlio rt- 
spe^ts mciitinned in ih<» lrf>Hty *ibnll third pwrties be irMl^d 
iiiciri- rnvorftbly than On- [*ij.euiitrm'tautii'\ 

An Atialjaijit nnd nrrAngeiufinl of tbr fomiH in whieii tbo cluue 
occurs Itfadft tc llie foUonju^ cl&eAi6c&tioo.^ 

Form 1. Thr fortn of mmpU transfer, whieh frruuta a privi>0t 
without reciprocity or coodition. Unit oTton appcavv u a 
utiilAt'^rnJ pn>vit3iou, nnpeciatly in trcatiea bctw^OD Chriniia 
or highly eivi J ii>>d and Don Chn^^Hn or somicinltttid ftUei 
whereby tho fnvora are extv-nded to the former vritbutit tfo- 
prodly. In this form. 

Quit ttlnle gr;]n1a 1i> (he other all the privi1egi!a granted Io an? 
other.* 




^TUtit rli0 fnpltuimiimH «nrl iri^nili>t of The Iitttf. T^iJ4i»f bo* li > n» 

rho (r-»-Tj wlrh I'prtriirnl, Mn^ 'it*. IMV Arilrip* Xtl tiii^n- m n ifpiiiiv* 
at r«'rl{^r4Mf7 in • ortiKlliljinul TtJthln In I^AB unrl IMC TrVncv, GrtM ftrlSi^ 

PitlHi i#r»r«l iirillitI<T«l. imcwHlllJcnDJ. [DMUMir(rtT«l-o*il«a pUOjcnt ttva tv^- 

[344] 



imiLVIIL-t-K— M<irTT.irAVOlIBD>lVATt0M Ct-UJSEl IX T&l^TlEft 



1$ 



Form 2- Thr spccialixtd ret^tprocnl form, which applicE only 
to favore niviitloDed \u llie lrt*aty, F«p inslnjirie; 

No ultier or Ui^hfr diitim hHh]] b? imposed by either of Hut 
hijb contrACtinif partJt'b mi the imjnvrfHt.iiiri at nwy nrticlp, the 
ftfowth. product or m/un] t'flcturf^ of tlii* rtthcr, tliau are or h!i*,U 
bo puynblc on the like artieJcs, bein^ the growtlt, prcnlLCt or 
mnnufAottirc of tho m<»al'favor<?duatifni.' 

Form 3. Iha XirnpU ri:ciprocal form. 

The lii«h ootitrnrtinff parties agree thai, in all that concema 
(MniiniTPp nnd navigaiion, Tavern wbi<>b i*ithnr hes jrranied or 
may hen'iiripr ^grntii tu nuy itllirr hIhW shall be granted lt> the 



The Diiltnl fll>|rs-Tq(kUb Irdltira of IHO wid tftfi? an gn ITia mmr ImimIh, Tb« 

Mluu, nitiLt. Uijkdir. HAin4>J% ]lH>f<- tiril KftiLk^I'dr. Wr e EofijE [tn>T CbliiB. JnpUi, 
tnil KIbd fn-cr irrired on IhSt tMnFfr jii») roinv of thr-lr trf«lt?> contn)nlrif lh€ 
elauF Jn ifaU form arr aiiir In lor^v. 

In ihr iFTbtf ^ftwtra JaiMn nnJ Orui BrIUiIiL, Ofi, H, ia£4. atUcL« V pro- 

to llip »IlI;ii« ar ■Dlijofin n( nnj- fofrlmt rhtton. tlrlllnli jthlim nmX fliiSJi^flir tbn-ll bt 
tAdlloil to ftaoilHlm will l4 (ba trO^^jntit ^f an niUatlTjr of id^ianiiLEi'H ^ilrh |iii»e 
of ikr iiii>tt latvjptd nailm, fiN«y« cKe^tlfig iliv ai4>«fiiiLCTa Bo«ruLiiti fu Ibt I>ur<b 
«■« Cblnm? fi-*in lh^ fiUllntf nlBtlnat w!(ti Juprni"" In flw imty VhTWHII 
China and tl»i l^nlf^iil »Jlat>«, Ool- M. llifi.1, nrllvlv III pruvEilBi that 4ltl«Kia of 
iri« rr^ltnwi 4r«(iv lu fh.. nii^n 4>p hor^ftur fc 1v upmof i^orfi of Ct»lni "iMIL 
gn^niiy ph^aj «■ t<> ihotr r^*<^B* *<>d proip*n^ all «nfi> ruiiia; pr]tti«rt-i, :iBd 
IbmnnMlf* fi« hffi i>r mii|' lirrrAn^F t>f pranl'rl to ta# ■iibJpi^TH ar ?kT ii>na nF 

*Tr'«(T triivivn China ami Ki^iird ziuinn. July ^H, intEt. inirl^ 0, siiPClflti 
far DiiwI-liiYurrrI rinittiri itrltlkw^ n* T^'tttHm imi vJ atiii Tt-tMtui:'. In Ilitr IrvdLy 
brmtn Pran«-0 ind KatT, Sot. ^. IMt. arMctt' XVIl i>iavldri rhnt cn^h ^ontmcl- 
ioc i>tnr pritfKitn to allniv ttir olb"r 14 pnifll b( uix Eir1v||i>^> or lo^erlriEC a' tlm 
larlff tiulf*^ uii lljr imriurEutfirvn or fifj/iift*itivH at nrtJu^lr: wIiHirr uii-ulkufnl or 
bet Id Itir limxj. *1ikb uuv uF ihrm hem sfyHitAfA or ftboU arcor^ tit a tblfd 
pvirtr, irb? Ifmn vf l^ff Irralj' nut Tn apcl^ tg arl>cJi-4 wUlcb ntp t\K ubJn^Ls 4r 
■I»l« Df«iripn|,* 1, lVr«(l<v bel^p-n Tfn^TC ami IliTnIiirn*. F'"lt 1 1^ IWOI; FrATii^e' 
ADd Tbr piit^li raL«it««. ^Di;- tX llH^j and rtanpi> 4iiJ Mirarniciw. Jan, 9T^ 
11109. prcilrTn tiir oidvr fft«ufr4 naMuD trvatlmcrt aa r*T"rdH iTurlcv dti liar>f>rtft 
||*H na4 ''tptrriarinn n^f vpt^TiffTi arilrlfa- Tb« forfo ailoptBrl tn tin- irvJTj (t^K 
fw— n Gnat nr^taln and rfufiia^. Jul* If^ lV}n. mtf^^OPtt\i/ r^lrjct* 1h» afi- 
plJ«<t«. "Tb* •(biiT«l1«nB tf<nntBlnM la 1t\e trtnty * • • dn ndr Ia?1ar1« 
nan« in wbirfi Ihi* (tPTi^Tximcnt of • • • nrnrii*! maj an'nM "imh'I*! 
fAvora. fbinnimfi. and prlTtl^B*^ fo tTm vUlvma ar (hi* prn^iirifflnv fiT tba 
ITait^l Srtint nf lirnilL nr df r^^ .irv^nrlih- Hntio^ar nr 4%r l-'iirnruaj (n ronrfn 
or *MqiiiiH'rc#. 5iic& fitifra rannot tv rlnlmp-il in b^Uftir of Oirat HrllAlTi c-n tliP 
gnuad of tbv mitl-faTtrn-l cnilvii rU^ti ai ^mii dt <Iii'>' nrr ti^i con^'Ttim ti> 
«thrr Blafi-*," TM" fnrm In p«riikiil in r't-ut ircjillm cf liciuttj Anicrtnn 
•Mini. 8« iTPttlot brlnr^n TnEl'il flln(n nnd Grmt Drlraln, Xo'^, UK ]T0«, 
■Ilf<iv :VV; IfoT^T^ and Flpnra. Julr 12. Tf^OZ artM-^a ir, VI; Ilaltand an4 
tWj. Nflw. 34, tB«S. trtl«l« It I Ball&nd aod Autrla-QnnsBrr, Harcb VC, 1801, 
aiVfk II. 
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Thi« iDoIudc* the majoHty of British trcftti^s.* 

Form 4. The (mpemh'i'P anff UHcondi/ioMAi /onn. 

Thii hiifh contraetJDg partiM afrree that aU farora, cIc.h in tU 

that concerns poinra^n?e and nasigatii^n ubich either has alreadj 

gr&nlei! or ni;i^ firrciftrr ^runt tti any nth^ BUt«, shall ink' 

inrdiatrlv aitci witliciit condition Itecome vommon to tb« oikar 

party/ 

Form &. The qualified, cr condiihnat, rtcipfoad f^m. 

The hij^ti contracting partes airrco that in all that 

nan^atioD and comixi«ree, favon whi«h ottlier hat ali 

granted cr muy horoafter grant to any oth^r atata shall bMOtn* 

cominon to thft otiicr party ivht> skaU enjo)f ttu «i4in4 fr*4ly if 

the conceavwa in froef^ jttads^ or upon ^Gwirig ik^ tami cam- 

pet0iation if ika t:oiu'.r.sxian vfftx canditiottai. 

Tliia is tbe fonti which appears m almost all of the treaties 




iic\i^t I. n rroTiiii' "lilt tT^ ronmiTllrtc pRrrm 'ncfur rvf«^r«cirff n« |3 
nrconl ro miMTiq of acir mlu^ Linic*r En nutiifm vt njivic>tlOTi nr raniitnr an 
pr|f|]iiEo, favur, or TmiBuiiliy, vblLitU'«^N witboui rjirodJiic itteut CitniK UtcAO' 
(Ion (tr lhi> ABlil cnJirvnlchH to tUr (iiinm*n:r mid nftTUailan ni tb? «ibrr f>rl|^ 
Hiiil lliv> HlJl enjoy TrcUirui^Altj All Uu' iiTlvQ^rro. luimunlllrs. mid U'«v *Mrft 
taMTff tma or nliitll b* ^fi»i1<i[1 l« vnr ottac^r lutlaD " In thut ltent«^:n Jtpu ■■4 
China. Julj ^1, lecfl. jirtkk IV civDii. "In ftll m^rtih ib< ■*&■ pritDq^b v4 
Immunlilpv M Arp rmv or mAj' hoi^tifl«T tn RmnfAd t^ ib* ■ab)ftrcv «r fMavt ^f 
itia mom fRTOrvd nuMon/ A cvnvontlon fcM»OHi AuitrU Huaa^rT «»< Iftrt*'* 
Svttt. IT, 1D01> p>rr* "Miwtrtin^rrid nAiInn lfviitfn#fit not 4a1y ■■ ii> rt * l» 
rmrmltou, nfiflrfnDon, Trftimir hnS In tfi^n'^nl (varynilnc f*t>Tkia r« ftSVfvW 
fipprptlAPa unfl io ni¥lratlAfi> inn tlu ranrloff oa of fc m lnaa AS ti ^n» 
fi^liin^ unit irt* t^tytjitnl nf r^ivii In I'onnirtOoft wUli ibr>ai.^ c^. Tp«*I" 
rjr>tworii T'EiKoil f^mirt and Grni Brium^ Julr A. ISta: Gt^mi Brinte ni 
^f!tl)1■^lllndt Oct 27, in^T, artld* ] i Ruwia and Onui nrtl&tn. J411, 1^ >S>1 
■rik'lr X , KiUfivc »nd MnUu- N«t, £T. issfl, anlcte II . CWtuudj ftf>4 Fn*« 

llEiUarliiH Mnrcli 1 tftOfi , RHkIba tmlk^ wlib 1>?niDArfe, Omr*. Wkd 3«r4K 
]Sttr>: ind nuiD^nnu ttvMtUt <lt«tf M/i-A, 

* Thr irimrv lM.iivih.-n (!>-rbinr uid Au«lrla-tTimB»rT. D««- a iSDl, iflABAM 
■nd pr»in;kli4oi1 Jm !f!^, IfHW, fimTldrfl IhitE nfi maro TawmlulB mi4tl>Mi to ■* 
■[wet af ImiiOFt. (tiparl. or Irinalr dulln •hftM b« crtrilDH) b^ althtr fiao?iVttt< 
Durij 1o B ihirrt pfntrtr ih«ii ■hull h^ troordwl in fhr Mh»f fkim>. «nd iWl «tr 
rnn^pmlnn nf Ihta kind mAtti* in ftiA cTilnl pAWT nMtl uf Ohnt h* ipplM U ll« 
ckib«r, Anr difpuia EvUtinff la Eli»« pn>irliloni id b» r«r«n\^ t« afHItiW* 
(■rilf^li* ^iJ> In ihc irnir rinw-vn OrvM tlntBln ind Trvttr^ W*^ Si. l£K 
It 1* nro'lddd [but " - ' ' wnii a« ucfpUvS »bvTo lUMd aoca • • • 

MUtin ttf CItp Ehf QlUrt 1Uimi'dI(l[i<l> Add UDCOOdtlleiAllf lilt IsH'fll ft <*^ 
fsTor, IcamubltJ. or [^rltll*t<^ In niAtEcia fif «iBOi«n.-« or Xn^Mtt wWr* li» 
tK»n or tnij b** fjinp"^"^ hj on» • • • t* «oj fb(rd QAtloiv irhn*uii«- 

Ititr- JuBfl 1S< 1>M» «rt1«U XI i KttMU AaS D«Biiki% Uir S, tttW, viUb tc 
and irMHfri *lt*d, A/pi. 
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ci th« I.^oiKkI SutiuL It h^i tit oij« timn or luiothai*, boen usod 
hy nlmost sll treaty fnaL'init onontries. bitt has been abandoned 
by Eiimpean eoiintriea iu favor ci the un«*onditioDa]- Japan 
iiU'H il ill miHt nf liirr trrntii*N, unci it h %ist'.t\ in thii mAJorily 
of tbe treaties of South and Centra] Americau atatoa. The modi* 
tjinfs or i^oiidititJiinl tlauhp '*freely i? — freely inftde,*' rtc,, ccn- 
taioa th*? principle which the fnilcd States secretaries have con- 
aistently clairaod shall goveni the interpretation of the clause 
vhetli(-r ejcprcaaly statod or not* 

A distinction muKt be understood b«twe«t] the terma "qunli- 
fl«d or ijne<niditioD&l" (hedln^), and ''limited'* (be^cbi^ilEt). 
The* former d'rms tl^Fit ti'> Un* r^quirem^'nt for eqnivalcnliiT the 
hitter to time or lf»rritorial liniitaTiofiH. Tlie t^rm "ahsolute'* 
ImplieH that llir cinuxe ■■ nrUher c^midilionitl nor limitrd. 



> An *9ti*f\tily jrnAil niiniplA cci'iirft In the in^i^^ twtwrfn Grt-^tv onrT AmriU- 
Hmiffin. Uirrui 4, 1^"A, uvliii-h iriirintd rhnr vli^n « rnnonvinn I* Blf^D m 
nnni for <vni1a adTfthlnvn iTicb cnnrmlon «li«Z1 be ^v^ vo Thr oib'r iiHriy 
10 ibt LrtmlT If ■ almUnr t'nmiii'niiTlnh ■■ nlTiTv«1 Hml «■ vnim iih EblH [■niul^'Ti- 
mlon or au ^atvnrcnt Lh &uiifpii niif in rtibnr fiij^ n tiivetnl (^jiifrntfon iQ'iii 
bf lititAt 1i<iiEVi<#i> [Ui> rvo LTfl^dn m iIk- inntT In rhr It>k(t tii>(wr>i>n ibt 

feffT**<3 ihHt ihv ward* -modf'fAvond Ti«flo»' ■ » * ititti not lie no conatruftf 
4* lo ^M^Mit elticr of thf cdDlmrtlnjE parti** froB coiaelndlnir mnf tf*nl^ « 
coav^hUcm irTth an^ otbrf naTlofi <>r »tBt« U mar Iblnh pmptrr aj fT^^ty and *■ 
foltf *4 thf>«|ib thrt a^ld worrf* »•?<> nflt tiii*dr" • • • lo rbn trwiy b»' 
tVKft III* TfiIUiI StnttB itnd Japan, No*. 23, ISM, artleU XTV pKTldtp ' "Tli« 
rnnlT*rflrff partlmt lurrT that In all (bat ^nnpnrriK <<omin'rrr^ ar^l navlitnTlriq, 
Artr T^lvU'Vi^, fnTor. or Imrnunlrp wbl^h #tfb*r hta aefnaM^ irmntAil of m*j 
ttr-rttiTtt^r tfrnnt fr* • • • tiny nthrr "ta!^ iibiill N* ^rtPti'lnl to • • " 

oiMfr irffff rhatf Ifln? trm rjrimiitoita^ chkI Hrofi rfip mm'* nr rouiva/nt r^ndl- 
rH>n« */ lAt r«»<'«jrfon nbu^l iWi'r tftm tundtstantl ^ it tnFttiu WHr thtt^imn." Pie, 
Cf. tn-all« Itfiii'm] Arjti-rttlDp CuiiFnli-^'aUtij anil PruH|a» B^;tr_ IB, ir^ftr, imki* 
HI r and ^nrmtln* rorf#*I«riiIlnn hu^ Jpimr. I'^'f" fl, I***. arT|..-fr* IV, Foi ft 
eomplHr ]!■( or T7, S. irMtlea nntaliilriM iIiIr farni, ITTS-IRST* acv Itprod. <rp. 
f4f IX, rier« rf. iivniiri; iVpftntmi l^'nw^q^ INIi. 9C», 1MI> anicl« XTI: 
IburlaDA-I.thvrtn. Snr. Hi. lAH; KMIvahIa NrlberltDdflp Dm. Si. ]4(lh arriDl« 
XXXIII: tfcllud Lib-Ms, Pof, 30, I^O^H arfkle- XI: ^areh Crrrtituj-T.lbqHa. 
on. St. ISAT. vrtlora Vf : vil rv^nt .Uptfi*** tn^fttloii 
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CHAPTER m 

PRACTICE OF THE ITNITEU STATES^ THE CONDI- 
TIONAL CLAUSE 

When the United Stales ente red tb c Uat ol nati^aa writh iha 
eiahuMliam of a fi^oplu nowly iiidoptwdcDt, united, and tber- 
nufcMy conscimm nf its ofrrMirmiii? stid political t«flks. ont of ili 
first filep§ was to iuvtto relaiiona ot amity and (nw Int^reovse 
with ttir dldrr nHtioTiit, rmtiorm from ^'hi<'b tt uMHlnl rtt mtir^h 
aitil to whtim il Imd muf^U to eive. Wu at^^jDCA-llirevr open oar 
poftH ti> all foruiicii iiafjotiK mid vxidc^vtirvil to m-curc iu tlioee 
countries ihe priWlcjrca enjoyed by their own itnd other subject!, 
ofFeriug nri^cproeal 4vd\'untaiE<'-rt. Our L-nrhent ^i^rrt-t^menli ihttv 
a dwrirc to (five niid to accord the mfifit libcrai tcnns to inter 
national trade, to avoid exQluaive relatione^ and to base our t:ota- 
mtroial intt»r('oiir»p upon tho priUL'ipIc of give mnd take. Tl» 
central feature in our TOiiJinetvial pnlicy from the liret hoa teeo 
rwiproeily, as a aurvey of our tJ^eatiw will clearly indicate. 

Ah liHK hrrri pfiinln.;! out. the Kporinl limiting r1iui« vkiri 
expii-HM^M the AnH'ric-jto iilea in tonjuercial ti'eaty-makititf *ad 
form^'t tlic W-tisL of Ainrrican interpretation waa fimt inwrled io 
treaties of the United Statea. It ^asjiucrtcid in our Tcry fint 
treaty, ninl it ban. with few excopliona,* appeared in all W 
treaties from that day to thi^ The Itmiting clauaa bai W«s 
omitted in eaaea uhieh ^ve will mention, and on^ or tvo iMtMOM 
of irrrifular intitrprrtHttfin hAvfr occurred. 

When our friendly prnposals for *iominfn-iii1 rrrlpritritj' w^ 
n'j(*et('d \jy ni^vithI iiutioiu, itheii \^*e found fon-i^ restridioM 
and liiserimiralioiiJi operating ngiiiiiEd ns, very aoon after tk 
ratific-ation "f the lonHtttuiioii. ve threatened tvtaliatMii, Otr 



Bee prupwiw |V" anA V1I1. 
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economic liituAtion tcaa 8iich that an (>xtf>nsire protfram d tc- 
tftliation was iDezpedieot. ConH<.-qui>iitty Vii& contentod ouniolve& 
wjlh impoaing wmntorviiilin^ t<ninuffo dnlina, Our objcot wh* 
thrrr-fnid, to fori'e whnl wp *'im'iidi»f"Ptl fair ponditioHB of trade, 
to ^iiL Acctuta to culoTitol itinrht-ln, jiiid In nM in oxtr i>wii rvve*' 
nutt. W(f wi!rr nspiM'inlly hiixiouk jiIso to ipvc tn mir owil m«r- 
chanta s moDopoly of our carrymit trade, 

DuriiiK ttv next tM't-nty-fivt* ytwrs our foreign relations ex- 
hibit n icrioji of Hltcmpt* which ivitncsw on urgent ^eflii^ on 
tbc part of our ^vemment to secure a ahare m the lucrative 
trade of ibe ooloniea of kc\-c-taI Euro|i(>aii oouDtric^A. hiu\ to se- 
enrn drf^nilr i^ntfm«tiis> in tr^hty fiirm, of unch privileges lis 
fort^i^it uatiojipi would aIIuw uh hi)[h in tbeir colonial and in 
Ihrir homi* (Kirt** mtlirr lliun U' Ivhvt* thnH* ffl th*- wliiiTiN nf 
1<lfia]atton. Our coiimi^rcial policy was then, and has boon, c3C- 
«pt an w«! hftvi? wpi?cittlly favored «ur own mt-rthants, nni- 
formly in Hit xtipport of ^uiU tcrrmx to all nationn. We htiri} 
made It ft praetiec not to ffrant sp^i?ial favors. unroqaitDd t> 
tontK tuilifinH to thn i^xoluHion of othrrc. W? havo nndcavorcid to 
irrRDt and to secure equal opportunities' in our commi-rfrial dcftl- 
IngA v'iih all nalionie- 

S<Hin ttftrr th»* im|K)Hilion nf the tnnnnfri^ dutit-^'t nn nvi vtua 
psAwd autlioriJitntr llie President to ffui^pend the«e duties in 
favor at nay i^oiititry whioU ,'*h«w<-<! iir* similjtr eiin*idcratloD- 
France was the only important couimcrejal uatioEi which did 
not soon meet iia on this proponitioih At first reciprocity in 
ravif-Ation pririlrgrfi wa* rffpctrd l>y h*Kislfth(in only. Great 
Briiain preferrwi thai th^* etipulaiinn In? inrorpomtecl in the 
treaty of comin<*rcc of ISiy T)k& L'nitod Stales soon began th« 
rrffTilar in(*nrporatinn of ihiN principle in iri'atici;. 

Knm^ieao tilinh.*iilH havA rhiimr'lM'ii^d thp tariPT lii**tnry nf the 
linilwl flUiti'jk as iniiniJl.oiioiis in lUf- i-xlreme. Wt- have had uo 
Brcat MruiTirlc Mich a* wa* waprd in Rnflnnd for thirty year* 
over the aholitiou of the Com Laws; there ha* been no ^rc&t 
turoinff point m^\i nn ih inurkc^d in tln^liah tarilf hiatory by the 
Cobden treaty nud in Germany hy the Caprivi triifllieB; mir 
tariff c^ontroverBies have dovcloped no great statesmen whosti 
ntoiM and faniv an' i-ofiiivo1o<1 with some single great eommer- 
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cial isvoe. Tli»« ftLcU serve to emphasise the geiunl cODaiit- 
txmy of Amoriom tariif policjr. With a few temporvy Upnf, 
aiwr wo hiid onc<: inftUfiuratcc) the protects T«-tjufW STtten our 
eomraeraial policy has b$^ iDluiu&tely aaHocijit«d v*Ub pn^l^tive 
prineipli'iL Am a reuuli oar trvntiiu pre«irat A umfoEnutj Aod« 
regular n(lh(*rf>no« to s fpv^n form, while the imerpr«utta 
whioh otir HialeKiTien Imvi^ put uimn our a^rAenipriH pibib&tx a 
unnuitnity nrhich m«x bo jmiisht in tsid in European practiefli 

ThroQifhoDt this tariff hiafi:iry ve see ruuniiitr hji unlirok^u 
line oF tAT)^ aliroht aH of tlicm protei^tive, ir which ft sio^e- 
Bchcduir tnrifT with fixed duti<-»i appHcs to imports from all 
couiitrieB liWUn. It UbA not boou the policy of the UDited StattB 
Co modify iu Uttiff by trcittioK, ereAting thereby a two-eolmnn 
tariff, The donble-t&riff is a modem inveotion of EnropeAo 
oountriM. Bin the United Sratos has had some experien^ vritb 
thr InrifT-trcHty in tlip firnn of rr^tiipmc^ily trf^rttiPfl^ Tn th«r 
certain countries, for coiripenwiliciit, hftvo boen giv^ji, ^mrallf 
tm account uf utiumiil t^Higntphir.al )>c«ttton or political dr^ 
eiunstsiiees, reductions from the general tariff ; but eadi time in 
return for a practicat, taoirible compenKatioo,* 

The hiAtor>- of; o ur^ tro atymittcmg bogina with the i'VeDdl 
treaty of 1778, In artiole II of that treaty we find the promist 
tliat rj«itl;er country will "grajat any pariioular favor Co other 
nutiiiDK, in rospoot to commorc^e nnd naTte:ii1icm, whiirh shall not 
imaiodiately Ijerorrn? eommoit to Ihf* other party, • » • 
fm'ly if t1i(? cou<;<»sioti whj& fr«wly tnadi;, or tm allowiiig the 
iamr^ compensation, if the conccsnon iraa cooditional.*^ In coo- 
Irast with the guarantee of immediate, unoooditional cxtecMUD 
of favors to the eo-ccrn tractor contained in the majority of 
modem Kuropt^an treaties, this claoso OKpreealy soya that tht 
aecond party sball enjoy thu favor only in eaae it fa £raely w- 



■rr»v)QUB to I8t0p oar uriff cr«atl«« wrtt ibnn to aaaber. vKb 
Kith HfltrflLl. aail with Unl». (BoB tbU U-l wu dr«pp«d iom Jttu 
ntHiraticiu tufrnvae Ibf iPtlvlfllfn ntWiMry for- lU <ip«fftUM hatf not 

■U SciuUi and Cflntrfll AbDrk-nn npuntrk<4^ ADd wftb O^rmaor, Cnml SMI 
AnitrlaKnngurr- ■nil f^pitln^ nLI nf whlrb voiv tprminntwl tthdti |ht urlf tfC 
of 1HU4 WAnt Inin *lf*rf, irnilur 111* proTUIuft of tlrn uriff mf<r M iSat vt 
h^fv mRlfr n^pror^lff icnifirnonii wiTb I^i^nf*, PortitfU. iMir, Ofiunr CMS 
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tendnl to a thirtl purly, und tltnt in rjwe it ia given for a ronv- 
ptJititlion Ihf? uTMjnd F*ny not tip exclutled from Jt but may have 
the riichl to demauil ti "(in ulIo>virLv tim wuia? i-omiwrLsjaum/' 
Thb nuike?t tht- (Jhupr ncjt na inKtrumcnt of ac^qnivition but a 
prcr<TntLrc nfrdmsT diflcrimJii~atioi)» It 19 tliia idea which has 
boon writtoD Into Di^arly all of the eerics of American trcfttiea 
and u^fiii'h thv lUtt di-partiuont Iihn alwiiyN initi^t^d E^uJatc^ 
th«m. Thd tr?iiti«A of tb« United StHtes^ exftmrne thQin at tnioh 
intprvalt as wo itiayThoose, give evidenee of steady comiDuance 
ill tlif %nuip \iT'mi''i{i\t'. 

Our *ecoad cotnaiercj al treaty waa t hat luado with Sweden. 
April 3. Ils3.ity wIiok*? Mecoiid artitrl*! it wa» agreed** not to grant 
hcTttiftcr imy porlictiiar favor" [in nariifnticn or coDiiiicrcc, to 
a third party) *'whicli ^luU Dot immediately beoome oommoD to 
the other puriy. who AhtiW oiijoy the same freely", eta, ■ • » 
••or on ttllowiriK the same eompenBalion. if Iho flonceaaioa waa 
<!<ODdttfona]." In articles III and IV it was agreed not to im< 
po*# highiT dnll<*Ji. frl^^^ **thMn thiise whi(*li miwt^favorwd-naticinM 
anr or shall he «bliK«d to pay." Comparing thin with the 
FrviLc-h treaty, we may contdude that no uondition attaohea to 
Ihe mftsd-fftvori^d- nation treatment pro prafirritot biil that the 
treatment pro fuitiro is made conditional upon compcnaaticn, 
that itt, the operation is, for the present to fzive each other treat- 
mf^nt pqujil In thnt nctHirtlHl any miti'in — for Ihp liitur«, to iD- 
iiire eaeh a^inst being diserimtnatpd against by the other. 

A aurvey of our treaty-making up to 1816, sbnws that we con* 
rJitdrd six ponimmMiir7iiri'roHif?iJts — with Fruni?e, Swmh-ii, Pru»- 
ma. Qrtal Britaiu, Swedeu-Norway. and Algiei-s — containiiie 
ntont- fa VL»n;d- nation rlAuses. But we at no time reco^ccd the 
UDCODditioD&l principle, ^^e rrflrularly f^AtahliKhcd prcM^nt ctjual- 
ily and auaranteed future eonocsaionff'on a reciprocal bnai*. 
Vc c^tflbli«hcd no difTercutial ; qiiito the eoutrary. No cxelusive 
aiTUljteiaent was to be allowed whinb would work t^ tho dii;* 
advantage of parties to other of our treaties. The opportLinity 
was to ho givj^ for enph wnintry tu purchase for itself auch 
favors a« itiiKht he graiUed tr> other* for compensation,* That 



^Tfa« daln hiFi lir^o idaiI*' foT th" ir^atr rif Orr4l HrltiiLn aF ISlA rbat U 
talfi Our '*roDit>*nuik4iti" plsnac Riit ■«> iM/m. 
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thi* principle differed from that current before the United 
tjtates entered the fi«ld, and thftt it diffen from tbat held u 
l^urop^ Uniay it* «f%'id<Mit. But it let wdl to notiec that th0 wovd- 
in^ lucd in Atnorirnn tivn1i<^ wile, and is, different from that 
aaed hi Ihe older and the newer Earopean imtiea. 

Vfff havir u]n*iidy pointi'd out Hml th<f policy of the United 
StHten WftH one of free c^oimm-iviitl intirn'oiirse. In thest* eariy 
ti'e&ticA we And nuiueromt <-jtprc!oiiiiia nhich indicate the intCD- 
tioB of their Framcrs, Kor inntanrc, in Ih^ jin^ambl** of the 
treaties with France and Snt^en it la laid dowu that it is tlie 
iutt^ntion to fix in ''ah equitable and permanent nuuiner tbe 
ruIi^H*' for ft^vertiinff the eommorriAl rpilatioii^ of the two State*, 
That "the most j^erfeet equality and reeiprocity" is lon^t, aa^ 
tfiut iL ift an objoet "to avoid all thciw* hurdt-nammif pntferraoa 
whif^h Jir^ uMiully t.hp Konrf-m <if tIptiNlii, pTrib«rrHj;sment and 
dif»nuili-tit/* Hilt »"ni.*h iiiunlry at to lie ab^tuluttily trw Id aakt 
''tho«(* inti^nor reffulntionff wtiich it sthnll find moM conTettirnt 
to itself * * * foiuidloK the advaiita^s of eominerce aolelj 
Tipon rwMpreciil utihlr and the jual tuli» ol fn** intercoane— 
rcAorvini; withal to eaeh party tlic lilKrty oF admittitkic at iti 
pl^<asiire other nation*) lo partieipation of the same adraoUeea" 

It xvould ht* uripn>Tital4f? ti> rL-]>tai from suee<«iiiTe treatif to 
shtiw how the ITnit(>:l StHi>>s nuitiMtivd in tlw line of itie "eeiD- 
penHH[i'»ii" f-l»iJHi.v Thi? fnt't that it did »■> uill he amply ilW 
Initrd wbnt wv turn tii ornKidrr fiW'x of intrrprrtntion, II ii 
far more important that we ut^tit^e tht' few eaaea of dti^latien or 
Fipp^m^Dt deviation fmm that which we consider the eittahlidied 
mil?, 

First eonl(^a that gro up of treaties known aa '^unilateral"- 
The foiled Sint^ intido treaTi-.r* of this aort with Moroow". 1'81 
and 1836, :^ans5ih«r, 1S3;1, Jnpnn, 1«M, China. U%^. F-(Tpt, 
UM, and the Congo, 1801.' Of these treaties, that with Japan 
ia DO 1nng<7r in farw, mid that with China hax iKvn rlrtuillf 



* In the tPPBly of StipT. ICT, 1S3G. wilt M*r*><™. iFlleU KfV, ttkf fo»rtrf* 
1a ih* n^mmt^rrv nT HttBin 'ir ■■ rbJif of fho lUrtat-fAToivd^DBVtofifL" lb ttut vQ 
rN» Itiii4>|H>n4iMir Sfnip rif iiii^ I'nnim nit Tn Imiierr annf-4, aa ib# ftimmt^n K- 
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mi%p<jndfd by nibsequent treaties. In the applicntion of tbcic 
Agreements, &» the Uuitod Slulc« drxm not rivo mostfavorod* 
nation trpjitmcnt in rrtuni, the Btipulfition may bo rc^^nnli^ iu( 
nnpnturiiimal ni osT- fa vore^t- nation trratiucat for tbe rniled 
fttatoi in the rrnlmi nf \}\v nihnr piiniex to these oooTrarlA, Bat, 
from tlie eAr'^ptionnl cm'niiihUiiii'i'H tifii!t<r whk<h n noi1nt«rjil 
treaty w nuule. Vp'i^ cun nn- nl imfti tliat IIi^ac do not ooiialitut« 
AD infriniroiucDt of the oatablifihcd iiile. 

Ktxt i^niriPM H ynuip oi' frpfttii'^ frnm which the- reciprocity 
cJttU&c vrcs omjttnd. This Includes tnmtiee with Holland, Oct. 
8. 17^2, Ormt Uritaiti, ITtM and I«I5, Frattcc, IHOO, iind llono- 
ver, IHIO. FiTwr *>f these rmilftln only that claaHo which ex- 
preises the nejfaliv? nide of nio&t- favored-nation treatment. " 'lat 
wiUx Fniut-^e of ISOO I'outtinihi hIko tlie ehiiUii? yxproiaiiiff the 
pnsiitivf* Kiilr Nonp ctmfjiin Ihr wnnln " " immpdiHtR" or "un- 
uiudilii>ii>tr\ Tht-j ar»>, |fvut»rally hpeakin^. ejteepljonitl to 
T.Tnitf^d AtntrN [imclic-i* in irlint tlir-y i>riiil, luit Uir-n- in no vo^lid 
roAAon for ^uppo^ins: that they teuarantee '^imeondition&l*' most- 
fiivorrd-natifin trt'dlmtnt/ 

There arc, liowcvcp, ihrcc United ^Utra treaties which can 
from lh*ir Tonn 6e pot down as gimran teeing ahaolnte and on- 
oonditifnjJ m<i>!t-ravori»d-nutiiwi Irentna'nt, Theuft ar* Van SwUc 
treaty of "Snv. 2h. I>i5*>, thn treaty with the OnitiW I'VP^tnlfl, 
!>«■. 22. 1871, and t!i«t wUh Strvla of Oil. 14, 13?tl. None of 
Ihe^ L'ontHili iUr roaip'niMilion vIaiihiv In a11 Ihrrr thr con- 
rrairtluir [ifirties euArauli^e to each other the inimedialc enjoy- 
ment fif eommereial favfrrs and advantat'f* whifh tli*y may 
irrant to third nations. The rmly one of thrsc whieh ho* i?ver 
t^ecajioned diflU*uUy Ihroiich a demand l\v the olhfr piirly that 
thr rniled -StAlt^v oc*ciird it iinpondilinTial most- favortil nation 
treatment wan the Swiigs, Th** o-Uuhp in thw Swira treaty whidi 
caused the difficulty haa »inee been ahropated. The treaty with 
thfl DranRr FnH'.SlHtp han faJh-n, Tlir Irraty with Sfrvia iiiity 
lie said to hIjiimI ahjne us an i^n['onditi<ul i d- ih urt favored 'H at ion 
treaty (if tho lluilrd Statrs,* 
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2g BULLETIN OF TBE tJMlTBBaiTT OV WlBCONBlN 

A survey of the list of our treaties in force discloses the fact 
that the United Statea emplojs the clauae by no mea pa as regu- 
larly as was ODce the case, and m by no means as large a pro- 
portion of its treaties as is the practice of the leading Eoropeaa 
States. The reciprocity agreemcDt, without the moet-favored- 
ration clanee^ is t&e~]nBtruTnent which has been employed in a 
nnmber of instances in "f^cent^years for regulating onr commer- 
cial dealings with several important nations. Butjn^^ur most- 
favored-nation treaties that f^^ of the clause requiring com- 
pensation is Dot only the prevailing but the absolutely determin- 
ing form. 
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CHAPTER IV 



THE AMERICAN INTERPRETATION 



treaty luakiD^. so la our interpreUfioit, »iir jirxn- 
ticc h&s been rej^uljir, attlionerli ihtre are n f*'W r«*rfl in whioh 
our aecreUiriuB of rtnte bjivc trtrnycd from the lines of ccnatnie* 
tioo bentCTD by thi?]r prcdoceesore. As our tri^j^ty-inul^mg iiu- 
tltoriti^fl bave oftou been subjeett^d to Imrah onlictem ftbTx>ad, 
]arg:«1y bccaiuw our truity-mnkinff mitebin^ry is not understood* 
m mir dppftrtitiGnt of utflte liafl frequently been attacked for its 
ccjnKtnit?ljun of the mnsi-favored-ualiou elniUEu whi^re the fftult 
WW ntrt flii^ of incoii^Mti?iii^y upon <^nr part, but was due to the 
«riti^c' ij^noranoe of our practice and of the intentioD of th^ 
rtffotiatora. 

In some CMKM onr eecretorica of state, even while followinff 
the unil'orm interpretation, have made loose statements oouoorn- 
ing Iht? nnturt- of thu elttuse in juBiilieutioa of that inlerprota- 
tion. Secretary Fish appears to have coneidered it right to 
apply to United States t^t^atjeH the current European interpre- 
tation, thut is, to rui;urd thr nKwUfuvorird-nation dauRe as lieiug 
QiK^citiditionaK^ Secretary Qreshajn held a vievr different from 
Uiat which ulLimntcly prrvailwl comeming most-favored na- 
tion obligations in cocncctioo with cotmtcrvaiiinfi duties, 
iwd his position re^rdJn^ the mutually oaiclusive mibjoct 
matter of Articlea VI and -XI of our trnaty with Russia of 1832 
cannot be accepted." Still our diplomatiKi* and our oourta have, 
with r^markiible unanimity, maintained that in the oper&tlon 
of the most- favored-cat ion d»ii»T in our trealiert, even though 
llie clituKc Staelf may not contain an uxprrxn stipulation to that 
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e(f*^eX. either contrskut'iug pAtty eiui>' alwftjc r«qtiir« an eqQivs- 

Iftiit for uoTit-'eiurufiH wh](*h arv denuLnded in virttif^ of Uie eUuin; 

rirrpt wliiTiL IhrKP kTiinrrwmiK Imvr tirni uuirlr fn^Uy to tliin} 

parties. 

Ymi witJ lioiibtlroH hnvc undrnit^K^d ihut where tbc vrordl 
"quoHlSpd' ami "unqualified" arc * • * applied in 
the moat-favorL'd-tiataon trealtin?!Ut> thoy are uaed mfjr^Ij u 
a crOnvtfTittnit distinc^tion N^turveti thi;^ two fonun (wktclij KU<^h 
ft olanse ^pnerally assumes in tre<ati««, oci« oontaining tli» 
proviso that any favor grunted hy one of the eootractiafj 
pnrliox lo a thinl pnrty »h}i]) liki-wiiiP! nrcnin tn tlir 
ciinlra<-tiiig purty, freely if freely driven, or for ad «<|uiTateat| 
if cniKHlliiual — the oilier not ad amplified, TIuh proriao^ 
when it occurs is merely cipJanatory, inerrt«I out of afjiin- 
dAul irautiati. Ita absence does not impair th« rule of int«r* 
nfttiflnid law that Kiidi ooutf^KtionK orn only f^ratuitoiia (i 
£0 transferable) &8 fo tliird parties when iiM baaed oa mn^ 
procily, or mulually roserriKl inleresi aa between the eon-^ 
IrActinir partirja. Thiu f^niii(! hn% Xan^n Inag and ojiiixintcotly 
maintained by the United Stales.' 

The United Staters t1i%t had ooca:»ii>n to define ita poeitioft 
pn>«iiTy ami lo dvft-ud it vigoroualy in the eontroventy wl 
nronf ov^r th<> prnvinifinn of th" Ijriity of April 30, 1803, with 
Pranfu', ikriiele VITT of wliieU providea: 

In fiittirt: and forcvrr aftrr tlici expimtioii of Uic twrire 
ycArfi, tho BJilps of Proncu Hhall he treated upon the footag 
of the m<J8t- fa vore<l nation in tlir porta above mentioned,' 

Wlien, milrseqimnfly. tJiiiW the operation of Llie reeipranl 
a|fnrf?niinjt helwi^rji i]if lliiitrd St^lrii »ud Great nntnin, Jnly 3, 
1815, the ships of the latter eni>>yed a national treatment in the 
harlK>r» i^f the TT^nited filates^ which was not ullfwr^d to the shipt 
of l-Vaiiop* the French government, while rcfiuiDt; to srant aa 
equivalent to the United Stalee. demanded the aame treatment 
which wajt accorded to Englnnd, innisting upon tho litorol inter- 
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jir4»tHtion of the most-J'avored- nation e1au««, conKindiriR ihAt "ft 
dauFie whi(;h U aliuiltitu uikI uTicnn<1iti^nal oad Dot be eubjeot to 
|}Riiljiliiin or BJiy TmKJifl(?Btioii wliatfver." The United Sute« 
ffoviTuiue-ul emplijiiiutnl ihe i-<]uivH!piil, Tbi* Freiirli r<'j)li*Hl 
thftt Friuiirn had gmn an ^qiuvali^i ot the lime of I.Ll* L<eH»ioii 
of Louisiana. Tlie United Stalea ar^nieJ for a luoro ^jircirio 
fquivait'iil. suyiuic thiil if they wtrt* U> give Frnnce fr«hj thot 
for whieh ICEih-l^tid hinl paid, Kroiico would bo onjoyinp a troat- 
mcnt tnoro fftvored tliAii that of the laoat ("avo red nation. Thii 
wai (lie |M)UUi>n held by Mr, Ailm»*^ rresxdftut Monroe, and 
Mr. (lulljilin, \vhiw> notes b»vo Vpn repeatedly quoted by United 
States Sei^r^larii^H. 

It IK tnic l.fiHf Ibc trnni* nf Utr dRblb atilrlr arc iwsitive 
and uuconditional ; but it will readily t>e perceived thfit the 
uoTiditioti, thouc;L not c-xpri^Hnt^d Jn i\\t. artielei, in inberent 
in thf fttiviLMtftB"^ clfvincd undi^r it If Uritish vcsaole en- 
joyed, in the porta ot Louieinna, any irratuitoua favor, un- 
doul>li*dly French vvsKvk vmOd, by Ibe Xvrm^ of tlio artiele, 
\yif entitled to the «Kni« * 

But Ibe atlt^uatiee of the hawe privileges ' • • to a 
nnltmi TjrhicU miihcM nr> f^cimprriwttinn, that linvr bi-i'U iMin- 
cedi^d to aijotber nation for eom^^en nation, instead of maia- 
taininp. destroys th*it rcjuality • • • vrUidi Uie x^xos^ 
fav(>rnl'EiiitiOT) rlniixr wnn intended to itecnrc. U connedcH 
for nothinic tci ono friendly nation i^'hat the other ^ta only 
for a priee.* 

To N, Viwer, this Hrgument apppHrs beside the poiut Hrt 
failn, ho^iever, lo ^hiiit' erirTebisively jiinl how il i^ hii. Allhuiigh 
it \n inxv (hnt "if, on exiiiiiiit^itinii, it npptviTK thnt the third 
nAtioa poaaesaes a certain favored treatment, it matters Little to 
others in what mftDni^r iJio third hiui obtained it,"' Ihi?. doea not 
make a breach in the «ouudiie.HH of the pr'ncral contmti'^jj of the 
t.^nfted Statoi, The whole ditferenoe may t^ally be eift«d down 
to A dininetinm brlwi^rr the two vii>wa Aa to what oonfllitut^ "a 
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favdr/** It in xhin difT^reoce of opinion whi«b eaneoft M. Vknt 
to charAoterize the AnjeH^^Hu arf^iiEn^rit w: n "jou d« mots."* 

Tn lfi21» Mr. M»Tiri>^ vrnrtlml our rlorlrinp HeArlv tn ha mo- 
«aff« to Contrreu. lu 162d Mr. Gattatiu »UU<d uprKwlx tU 
ill our view Iht- vxtonaiion of fnvom to n third party is depend- 
ent ujiiirt thr tchittif of itD cfiaiwknt in i^ompmsatiOD. Tlui to 
AKalii etatDd by Mr Livin^ton in 1832. It va» repeated ttx) 
^xpUinecl hy AWoTm^y Uort^rul l^uaihittp in l&SS, and by Secre- 
tary Fr<!linffhuy»>n tn 188*, and by S*«roury SberniAzi in 1554 

The trea!y of the United Statea with Cotomhta, Oct. 3, 182t 
]iniviiW Ibnl mlvmJii^i-x jgWrn liy rithi?r nHtim] tn k third puljr 
)<b()ulil U' fit^TiiW to ibeco-riiulrBctflnt. *'frwTly if the coucesbJcn 
waa frtM% uude/* ujion ' ' noEitiieuMLtbri if the ^ouccsBomi vu 
conditiunul '' Later thi? United Stntc^ claimed the right to oer 
lAin advantages ^vhidi Ceiatral ^Vmcnca wa3 enjoying undn « 
treaty with Cokmbia, When the Colombian f^vcrnmcnt pointed 
out tbat its troaty lAith Centred America was made upon anttp- 
rooal tkasia. lb* United Siat*a conceded thai Ita cUtim w»s OKtwir 
riiTLli'<r and prof^^ndc^d t/i arrange to grant ti> Colombia an oqoJf- 
*iWt f*>r tbe advaniaRfls which were demanded 

Tb« treaty (jf May 1, 3828, In^tweeji the UniUid RUt« vhl 
rruwia^ under the provisions of which Gfrmaoy bas made i^ 
pcated clatma auraintit tbc United States, contained ten aMklif 
on the r^iiibjcct of reciprocal commereinl relatioDa. Article IX 
fipccilios that any favor i^rantcd to a third nation by Hthtir ^ 
the contracting powers shall immediately beoome ootnmon to tb« 
etheff but addK the conditional clause. A simple Uliurtraiioo af 
lb*t rightu whifh Germany hm r-IaiiiiiHl liy virlnft of tbin nnst 
favored^natinn clause is that made in 1894, tbat German Mlt 
sliould hs alloni'd to cntrr ptnrl% of the Unile4i Suten. duty free- 
At the fiame time American talt was fiubject to dtity in the porta 
of Qermflny, Secretary Olney answered that tbc poattion of tbc 
Oerraan govcmmciit was abiioluteiy UDteoable ; that the priJMipk 
the United States has re^larly maintained waa that of radprte* 
ity: and that this pofiition had already been aeqoiesoed In by 
botK Germany and Or^nt Hritaiii,^^ 



* Cf. Vlncr. vp. fii,, ;'?. ami CAfUv^'Ui. v(i. ^ft-, 00- 
'*€/. infra. cUmp[*r \III. 
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\Vh*»n AitKlHn, unri(»r th<» trmty iiF An^ivt 27, 1829, oUimod 
ih^t her wm«fi slwuld «nt^r the United States at the same rate as 
iliil lh« FrVQch wiuw umhr Uit* treuty ^r 1831, Uw United But«» 
gOWrnicCBt pointed <iUt the difference Wtwcen favors freely 
granted and reciprocal advauta^s, and at th« aoiae time &use- 
gwt«d that DO DAtion mttndrt ti> bind it^lf by a condition vrhicJl 
vrill nrndor it onnhlc to tnahc further tr«ati«e, a fair tntorproti^ 
tion of tll4 mott- favored -nation (Pluuse being, Ibat, '^if tbe duti&s 
nifeK ]ctti«u>d in favor of any othi*r natioin, thd oontracting por- 
ti«H fthmiM ohlflin a like rediiclKin for the Kfltne equivalent/*" 

Tlir rnilc<d SihU-h hdH L^Hrt-fully Hvoiilt'il |ilHfnii^ tTjfrlf iij n piMiV 

tion whcrv its lilwrty a« reffunfjt riitur? nr-ffotintion will ]k ra- 
strit-ted or where other natioua aliall enjoy prjTJle^a id trading 
uilb La whJL'h we do uoi Ptijoy in return." 

After the conclusion of the reciprocity treaty of tlic Unitod 
States with France, iUy 2H, lSlf8, ihe Swiaa demanded for Swiss 
IntportA into tliu t'niled f^laleK Iht; kiuuo coucckkiouk umdv to 
Franoe, Their plaim was ha»ipd upon the treaty between the 
United ^latest aad Swlt£*^HjuLd nf November 2S, I8Q0, which pro* 
vidrd n-iTfiriK^I irnwil-fjivtiri'iKtuilion Irr'jHirH-ril in hII Ihnt rrbihst 
to importation, eiportation, mid traatit. ami that no favom in 
cummcrc^ aJiould be gnmtMl by either to a third naUim which 
iih4;uld Dot immcdi^ttely be enjoyed by the other, etc. It wai 
ehuwn that there vaa uc oooditional clause in lliia treaty and 
tliat by tlif understand ill K iHitwepn the negotiators Switxorl&nd 
had W?a given a "full and unJimiTed guarantee of tb^ fuil^et 
mo«t'favor«d- nation treatment. " Secretary Hay, having ex- 
aminod ihf< ijri^iiiji] <<cin'i-Hpomkui^(*. iiiid biiving Iwcomo Nttiificul 
that the Aiiir^i'ieaiJ |.i lei t i pule lit Jary Mr. Mann had agree<l at the 
lime of the lu^tfotiatiiii] that *'no limitation uhonld Ixr nttadied 
to the nko«t-favored-nation elanm^' and had accepted the intcr- 
pn;tAti*>n nf the Swios Kovernment, declared that **both juatice 
and honor require that the common undurstaudmg of the high 
ix^mractini; parties at the timo of thd executing of thn treaty 



"1d«rv, «f, fit.. V. ?oi, 

**Cr. Mr, FUb't rctfumi |ji> oalir ■ inttf virb ArAvntl^e for « tlK<?A *<«t* of 
dmltf^ IBa», Vnorr, op. Kit. V. =()££; tb< action of ifac UnlUd lEUtc* wlifih nn- 
ti^«ctr4 nuvqiieaoea followed the mtUuK ot Uie txtuty with Btlglum or Ju^7 
it. lASft f;»., S0S3«S). 
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kIviiiM \k fi\rnef\ into effeot,*' nlthouirh thi*j rormecl an excep- 
tion to ihv oiliTTWJse uniform policy of llir I'nilml SUUs. 
'^i^hoTiltl thill covrmmcnt coLtinuc to §^rc to Swiss jvtodiidA 
frratiiitcfiiaJy all fidvantairt^ wbich other countries iKqnirv fram 
sn e(|«ivAlMit orimpoii«itii>ii- Tt woul<I uxpoac iUrIf to jxwt rt- 
jrroixcHiitTi from oihor nn-liima for exi!<ipttODAl favoritism. Wed*- 
mrt* that mir fri^ndlv iniernatlonal policy should lie maiEitaiDed 
In \i» uniform H|>|>]&i*ati<ici U* M our wanmerpial ri*laLioo*," TV 
furtliiinH nflVt^ns wt^rw ifinlnirti-il tn oxlinic! tn imiKirtx from S«it- 
zcrlatjcl the same rateh iiiij>o»<il upou simitar Fretiirlt ^oodH tiuder 
llie ncout ji|{Tc<--iiicnt, Cirrmnny nnd other ntJitrH jttion cliiuftd 
the Konifr trratmenL On March 23. 16D9. the United States enve 
notiee of iXa intention to Htop i\i^ operation of the nrtidcs in 
qiiLVHiion in tli^t Swiw Treaty and they cMUicd to havo cffMl 
Marph Srt. I90(L^' 

The SwiM in return for thU- nlthou^h the United StatOE wn 
in nti u'jiy iIiw-Hmiiialini^ n^uinKt thrm, applied their niAxunon 
InritT tn impitrlH fi-om tlie United SluteR In 190G, when Uw mv 
SwiK t;irilf ^^I'ut intu rITncl. a haai^ For reciprocally «drMitiiK«oas 
tieatment wa^ arrived at, but without the fonnality of a tr^tT- 

the pooition of the United 8tatea both ai n^ardA tbe nvs- 
Iftr intcrprctaticm nml in cxfr4iordinnr>" ciwes vm thorouiffclj 
ftGl iorlh in tho diplomatic eofreftpondL-nce wlikh f<»lion«i U>* 
making of the troaly witli Hawaii, January 30; 11$75. In Uii*,! 
treaty of nlHot reoipnwiiy and nnnsna! fkvnr^. it was ttlpnlaleO 
thai» rri I'onsIdoraTioD of very nmt<.M-ial advantages in r^Tnm, «tdi 
eonrilry would admit ^i^rtAin arlicW frnm thr other, duly frte 
(artK'len I and II), and that no nlher nation ahould have th* 
f^anie privilr^^n in Ilawidi hes thr I'nih^d BlaLof* nL>r voM 
Hawaii make treaties with any irivin^ them mich (article 1V|. 
The Ktiifli»»h coventincul protaited.^' Enfrtand had an *ei»- 
nicnl with IJnwail (IVcnty, -hdy 10, Hijll, thjit nrithcr eountrj 
would oliarge higher duties upon artieles from the other tfaas 
U[H)n thp KJiim^ urtiHeH frtim uil^- thini t):ition^ It hait t»cb unol 
for Initt'd States diplomats, to any that, wn h^tvem two siato* 



Oc<, *, ISOa, and Oot l^ l*t«2, r«-psctl*»l7- 
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which have u utoat-favori^il-Uiitioii l,rL-Hly> rsn'h iiuiy dcmAxicl Aud 
secure favor* pivcD hy the othrr ti> a thirds providing it.» the 
8eoon<l. will Knmt to the first conoofisione cquivalciit to those 
gTanied by ibc thini, tiuf. uiidr^r thn pic>viaiOTis of this treaty, 
Hawaii was unnhle to extend ov(>n thiw Hffht to Euglntid, so it 
nf p^ars that in order Tor her lo keG[^ hL*r treaty obligfitionB with 
lh(* UnitiTd Wijiir* it \\it% mv**Knry f'lr In-r to hn^nk hpr prumiae 
to EnifUnd and Id i-nlablish an effective dt^eriniirjAtioii af^ainst 
Eu^liHh and oihrr giHJth, Frum IIUh (m'.i it nil^hl iseera tliat 
M, VisBcr'a sUffffcMinn, that Ihc action of the United iStAtc« in 
thia caac woa not in aKreTrm-^nl witli lh« doctrioe which it main- 
tainti, is correct. Hut the cuffc vrns nn cxii^irptioniiJ one. Nut only 
did Ifcc Vnited Statca hold that "tlie eonwflsion of these privi- 
legea to iho l-'oiled Staten euu not form the baaia tor a claim to 
like privi!<-4roB umh*r the* parity rlantc of Ihtf ordinary form of 
treaty. a*i sueh spi^>*ial privileges were piven in return fir *(perj«l 
I'jdmtliSi- I'^iTixidi'niiicja.v " Init it couKid^rt'd Ibh Htt, ftir ^evgraph- 
ieat and poIiticHl r^^aHonK, a KpiN?iul and extraordinnry eaf^e, TIiik 
vi»*w was certainly .iuhlilltHl. and it was aooii &o reeoiniijied by 
Oreal Firilflin, Ir the prrniiiremciit brtween Ilftwaii and Ger- 
many. IST8, tt was spceiiled that the Apceial advantage irrantcd 
to tho I'uited S1aii<ii KhniiUI not be invoked us a precedent for 
treatment of Ucmiony,''' The llnnaiian cnno Vr^ivt h<»ld excop- 
tloDftl in a very clearly worded deeisloB in the United States 
Snpremi* Cmirt, 1**^7.'^ In this c^as--, in which Denmark relied 
lipoD the mojit-rav^'red-nniinn Hrtiiw* in liflr Irpnty nf ^Xprii 26, 
82fl. IV Supreme Cniirt held: 

Tho*i^ fclipnlntioii!* ■ • • du not eovcr (lonee^ons 
like these umde tit the Ilawaiiau Island* for valuable consid- 
eratioripi. They were pIedip*H ■ • • that there nhould be 
no dincriniinalion • • • in favtir of pfoods <if hke 
(jharacter imported from other ct^unti-ies • • •. They 
vere not intJind^d to inlerfitrrt with itpmai arnuifff^iaentt 
with other eonntriea founded npon a conceSKion or special 
privilrgrv'" 



■ 8k r. a. Vw. B*T., 1*7*1. 3M ass, ^*»a jon, 

«>RartnB r. Hobve-rmm. l*tn. 122 r, W- 114, 

■iRh ibo V. S. Fta. K«l.. ISai. 027 ff- nnl a«ri>4, op. -^r . 1ia r 
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In tlus «tinocctioD it i« intoraNtiDff to turn to tl» tre^t^ U- 
iw^en the United States and Trngn. Oct. 2, 1866. In artM« II, 
AfUr Hfi^njUti'iTH fifr mi»t^fttvijn*[1-iinti(m trviitnient, «pp«iin 
the foLlowiiiK filauAc : 

It bcin« uiidcnct<xKl that the P^Lrties hereto »fGnn llic pnne:- 
plfi of the Utt of HAtiims thjit no pririlr^c frrsntod for ta 
equjraleot or on ficcouot of propinquity or other qM«ial 
conRidoratioiu liomoA undt^r tho dlpulAtwiu bctviD eontuntd 
£8 to tli< moRt'fflvond-Datioiw. 

Thia woa doubtless luscHed on account of the dtlllciiltSeft 
winch had ftrJAen uirer Uie Hawaii&a treatj." 

ThiT foUcwinfE cnm sunitPfrt* a docddod incODsistojicy on the part 
of the Uuited StatCft. In the troaty betw««n the United Stat« 
and Prussia, !828, rcf*^rrvd t« nLov*, urtidif V rVBdx: "Xo 
higher or other dn1ie« ahall bo impoAcd on the linportatlea 
rulu" pjthtr of way nrtielr lln- pniOmv ur nijuiufw^lnm of th« 
rilhrr '*tbnn nrv or Khali U pii>ci1ilc on the like nrtide beiiv 
the produce or manufacture of tmy other foreign tjoMtij 
• • • /' Articic IX tv(wi»; 'Mf oithcr pnHy phall belt- 
rafter tcrant to &ny other nation niiy pnrticulor faTOr in dati^ 
tion or ccuimcree, it aboil imniedmlcly become ooumon to tike 
olhflr jmrty, frroly, %vhere it in fn^rly |fr»utod ■ • * or ob 
yjMding the saTne eompeDBAtion. wh«n tlie ^ant » eonditioDal." 
To Ot*rmuijy'* timh^nlion thai lll1id^^ V iK Ihft rvf^iliiting factor, 
the fJnilpd Slalnn hjiA repK^nl^dly nnitnrrjx^ Ihnt thi* condittooi 
ijf ;u"ti«k IX hh\'^ a modiryhit: rlTet^l un arliele V mid tlmt «i!y 
in return for an cquiTalcut euii concewioon frnntcd a third ofr 
Hon on a rccipraiial baais be i^ranted to tbc second. Now in a 
treaty betwron thv Tnited Statcct and Uayli* No^Tinbcr 3, 1861 
artidc l\ provided that favors in copiTnorco and tmvi^Mioo 
whjuh dl.hur hud granted or should grant to a third party 
«Zioii1d exterifi "in identity of caaaa and cireucwtanco»" to the 
other; ''gratuitously If • • • gratuitous; ur " • • f «r 
connpi'itKnticn if * • • ccnditional.'* Artii'IftlX provided: 
"* ,* * no higher or other duties upoD Ihe loooage or eargu 
of the vr-JUH-U'* of (jnr nhotl hr levied tn the ports of the otlker 



Circ«B (rl^Al BrlCilu tiuC Tuhkbp Nifv, 29. I8T0, all- II. 
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th&u &re Itrvicd or colZciLtcd on tbr vcscmIh of thn mu9iL-ftivDred< 
ik«li«D. JnJy 31, 1900, Hayti made & treaty with France wliicli 
was oriduDtly reciprocal in itci uaturc. Fnmo« granting H&yti 
certain pnvil«ffCH in return Iqt which tlayti reduced the ton- 
tuffe dues paid by Preikah eailin^ \eesels and thg dues on mer- 
elumdlec lauded from thi^fin, if of Frtncb origin. Tbo United 
StatM gowTUDent at one^ demanded th@ sjime righU for Ajneri- 
en veiMelfl under artiole IX af thp trtaty of 1864. Hie Hay. 
itiui gtjvt^nrncjit invokr^J th^ ^ippllratlot) of article IT. The 
United Stat^ goveiimioiit anaw«reil that "ArtJele IX Ib quite 
iodepcmkiit of article 11, tmd i-n^ut» nl>a»lDte rights which 
th]« ffovcmmcrtt can not fail to mMst upon." Tho correspond- 
ence iudieatee that iha AineriL^an ofllcials were decidedly out of 
pa1i«uec with Hayti. aiui Ihn^r f^^kmrnumc'iitiontt, unfortunately, 
do not iDdiiSAt^ clearly the tine of snrLiTiieDt by which tbej 
maintain thlx positkou.'* rnles8 Kome apeelal signfAoanr^e ean 
K? attfti^hcHl to Ihn pbnuip "in ifTpnlity of ^'iihtx mui crirrmn- 
■iKDeeci" in aitiele II, or untesa the United States ean point 
out %otntr particular cnrc-umntaiiee whereby the grant made by 
llayLi to IVanw; was "freely made" rather than a return for 
contiH-uaatioD, it ia difficult to arrive at any other conclaeion 
than that thi« forma an arhitraiy excepti<m to tho practice of 
the L'nitcd i^tatee. 

Another eaee in whieh the ution of tho United Statae appeam 
open to critii*inn ia tbfit of the tr^irtTnent aeenrdttd to Cr^lombi^ 
under the Aet of Oetober 1. 1^0. Thi£ Act admitted eertallfc 
artk'lc^ Ut the nnftrd Rtatnjc duty frri', but allawtHl the FreJii- 
denl^ if be i^onnidcred the dnties of aoy coontry reciprocally 
unequsl. to auMptnd tlie free li&t U|k>ii goods of Huch country. 
After the failure of attempts to ne^tiate a reciprocity treaty 
wiUi Colomhia, the Preaidcnt, March Ifi, 1893, suspended tho 
fr<e lift €n certam prodnet« of Colombia. We ha^t made 
reeiprocity arranfrem^tnts with four Ruropean and aix Sontfa 
and Central American eonntries^ but at the same llm$ gooda 
fmm M*iico and Argmttnu uimilar to tlie prodiiet* in qm**tioB 
were enjoying. gratuitmiBly. it seems, the advantages of tho 
frre lint. Culanibia. relying upon her favored-nation-dansej 
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prou«Uil, T<i the insist^t And tUry nota* of Ui« Colonbctfi 
&tia»tor> tire P^parUneDt of 3tftti> rvplicd id a lMi4(thy eorrcft- 
poi]<leii(!t* whrcb [-TiiilJiinN F-i<*i>-nptit HiisCRf^'^nB as to dJplomabc 
"gcwi fomr' but fftiU ap|jaiejiiJj' Ui mimi-'r Uif? Itigic of llip 
Ci>]<unbuinA or to hunlytc to any cktcnt tike josuce of tbeir de* 
mmniU. 

Mr. Blainc'8 aattertioD to Mr lIuTtndo that "the Jaw uttd 
fihv TaHIT Aet of MAiiO] Ai»pU&9 tb? sanio troatm^at to all ccqd* 
trieft whose tariffs are found by tb« i'roeidcnl to Iw mmflUl 
and umvtuimabic" dois not «Ltog«thor hkmi tbc quevtkOD i&- 

At the ftame linir, the prftirri^e ef ol1i4*f imiinTis prrMtntc 
iriAt«n(T> (»f inriinsihtriii^itfn, thniiirb in no i*jisp itre tbon 
»iiffii;i«[it to itfaebtnMi&l] the regularity of |]i«ir lnter]*'^bUioia, 
In 18fi5, under th(r griitJancc of Binmarrk, wlw aiscrtcd tbit the 
rclationa of Ocrmany and the United States wt^rt oa the bm 
of tbc morit favored -nation, tho Busdesrat expronly in^oM 
the tnited StotOH in nii crflinanen i^rnntiDc; to ibo EaoAt-fftvorod' 
DatioTUB the tovt^r duiie£ oonoeded lo importa of ryt frcm 
^paiii; but iu 16S3, in a sJmiUr ordinance ext^Dt^ng id 
"moit- favored natioriH r-i^rfnin riinrTsnions r^cpntly ^rra^ited ttt 
^^pain rtml Unly, tlif rtiilitd Stute^ bad uot 1)wio iiidudrd In 
13S*1. G'?miaj)y nrfii>tiiitrd u siprirw of tn*ati*!s with Riimpran 
vuLiiilrittt for veeiproi^al reductions of import dutiea. To barf 
l>ceu consistt^r^t with the pritteiple advocated m 188&, Gennanj 
^h(>llld bare cxtcudcd to the United Staton thr reduced duti<4 
crartcd to vanouft European countries, Thia sbe did not do. 
Ttio Saratoi^a Conr^ntion of Augiiitt 22, IS^l. Vi-a« baced on 
jTtTiprooity and wa^, in obaracter, a bargnin in rotum for cm* 
oeasioDs." 



^ Si*f BLone: Uont frtL-orfl hAtloi rvLntli^H h«t«'i^Ti Gctrcflftox sifVI lb* rail'' 
Sinn*, a. An, Ittn.. lOoe, Ifilf: 4S3^tC S» Ftiapl«r TTIL 
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CUAPTER V 

ENGLISH PRACTICE AND INTERPRETATION: THE 
INCONDITIOXAT- CLAUSE 



I 



w 



P.n^lflnd hag h^i?ii ah oonsislent in raaintainine that the clause 
Is nliftcluto hn hw th* Hnitt-d Stalet iu ils jioliey. In IS^I. Mr. 
Fr<.Oinghuy*nn *a\d of ihi? Ku^jlinh pimilion; '^T\\f EnifliKli rtm- 
teoXUin haa liiilit-rio Ikeen. under tha most^ favored -nation 
HjiUM-, * • • thil il is hIjmoIuIi-, arid fiirtt nvrri whrii 
Japoii may barcrtiu \^jtli any power to trivc it a favor for an 
cqnivntenfc tbc favor muttt he (rranted to England witliout 
f^iui^'alcnt, The •Jnpari-KC' ronK'ntinn In the reverie of this 
• * •" »\ ^H, in atfr<?om(^nt with thai of the UnitM Stales/ 
In ISfto, Earl OmuviUtf wrotei 

From this [tho Ami>rii'tml irii[>rproifllSon» H<ir Majesty's 
f^ovenia*ent entirely and emphAtically dissent. The mrHt- 
raviirr4l<Eiittiui] {-InnMr Iiam how twcmne tliA nuied vidtmble 
part of the n>>1i'm i^f rotTinierciiil tmiitu?K. and **xisfji bo- 
twctn nlitiOHt nil thtf u^liuEiFi of (lie earth. Il leads more 
than aoy other stipulation to siimpltoity of t&nffa odcI to 
evor-inopoaacd frced'>m of tratJc; while the Fyetcm eow pro- 
pimd would ivHil l?oLnt^^^ft lo aook exolnaiva mark(?tM and 
would thu* fotter InKtead of Ubcrating trAde, It ia moro- 
over obrious that the mterpretation bow put forw&rcl [juit 
that tthioli iht' l^riiti^d Siuti'* has ufH'uy.^ put forward] 
noTjId nullify ihr moNt-fuvnri'il'nittion riuiiw; for any cmin- 
U-y. say Fraiire, tboiii^b 1)oU[id b>' th-.* iLii^t-fuvoi-ed-iJaliuEi 
claoiK in her tn^atj- with Itrl^ium, might nuikr trcalit'H with 
ftny other country involving redactions of duties on both 
aide*, and. by mePMy inacrtm^ the atatvment that tht»e were 



:^%.i, uuuicp Mf- fir , V. £i>T 
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punted rr^t^ipniciiHy and for & cuncid^rsiwu. mghl j«i vttat^ 
U} tfrunt iIk^ii to Belgium unleKft Ihr 1:it1er grmnced n^nt 
FraiJi^i- niLjjItT ruuHiitrr lui rtpiiviilrzit, i>iii--li a A>'«toin wimfd 
pruia mont lifirdly 911 those duIioelb vliich have Hli-«Jid> r^ 
formed thoir tan& ftiad luvc not sd ^quivakni cooccvm 
to ufr«r and therefore Urcftt Unlain, winch lio» reformed ber 
tnriff« k» mmt dcc^ily inK'txulcd in rci^istioji it.' 

Tltia laul Mpnteime conUunit wtlhin lli« compass of Its f«« 
wnrdn the Icpy to the R]i(cH>ih pofrition and the explviatioci of tlM 
KiilfluKli ltLli?rpreUlJi:ii_ T\\v Ku]f1i»h )mvi* hwn trtii- to ihrm 
principl(«, aI1Iioiis1^ tlif^Jr practice like tbftt of the UDit^d Sl&tM 
haa at timt^ made exceptioDa. There b&v« been more cases 
in wliich the Kcifilish have used the conditiorial form of tli« 
clauai? tiiau caaaa tn wbieli the United Stated haa uiicd llic uo- 
eonftitional. 

£n^li«h treatise have been, hfvi^ev^, as a ra1«, both in 
mg and in interpretation, immodiiied. The purport of ibcir 
m(Ml-fnvorrd-iuilicjn provision i« in ^ncral, that *'in &U nut- 
tcm anil ri>jfii In lions of trade- and navigation, eaeh uf ihe ht^ 
nmtrttirtii]^' |mrt)(*^ will Irtal thi? oUit^r upon llii< fwrLinEf nf 
miMt-fnvor«l-Dntion." " 

A favorite form of Hie ctaiue tn Kntflleh treaties, foimd 
ittnntiy ri^vurrinfc* <jftcn in idcnticiil form, lOQietimeci with sli 
variations of wording, is the fnllowin^T **The oontractuig 
parties agree lliat. in all mattora relaiing to oomroeroe and nav|- 
gattoo, any privilcgo, fav<.ir, or iiunmnity whatever, which sHber 
• • • haa QtUtally (granted or may her^iaftar irrant to tta 
Kuliji^'ts or c-itixi-ris uf Hiiy oihvr slrtltf tthatl be cixteoded im- 
Ti:(»dirttely Hnil unconditionallj- to Oi"- Mil»jpct» or citiixeiis of the 
I'lher oontrat^tiiu; party; it lieinr their intention that the trade 
and Da%'iBatioD of each country ahall he placed, in all reapeuia 



the 



•Knri OrKUTflif 10 Mr. Wni, ft^. J^ IVAT-. rarL rJiv^p CooiBivnteiL If* ' 

■Treatj lietwem Gmr Or«JiIn ntiia M^rrtli-o-Wnnrtr, >r«na 1*, IO* 

art. T\, Ln ihf Irrnij In-T-vnt ['^LEtiiid aM t>ftric(. Jim- CA, ta^S, an TT 

Eht bil^TCOurH vf nnvljrttlcifa b»tw»B Cfai'lr tvo rfnmtri^. tbv t««*vI« «< Kf 
LbJnt fioh^r >1iaTI In no ft*K^ ibtmift nOR riTnnbJf^ fon4li^n« thui ibtaf M^ 
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by lli« Qthdr on the footing of the most ffivored-oation/'* An- 
odier form EQctid rL^peatedly in EDglish Ireatiea iu eommon with 
than.- of oth«r luitioiw read&: "No bigber or othar duties/' cr 
"no liigheir or otJier import • * • or export dutiea'* ahall 
Iw paid itn the giiodM {>r otic country in Uitt hrrrilnrim of Uie other 
thnn art' ptkyalk" oti like ^ooils cif other oouutrieB^ 

Earlic^r Dntiab trt-utittii eiuiply ntipu1»W for ^'reciprocnl 
liberty of comiocrec," ' or "rcciprocAl freedom of commerce."* 

Tbe uncODditiciDal most- favored- nation clause vraa without es- 
ceplioR the form litHod in Jintinh trouticA iu tlio <tj|;?itccnth cca- 
tury, but, while thia was the n\i& for ti^atiea of tlie earlier 
p«rtod, imd whi]<! the uncoiiditioDul dauae oecurif in all the Kng- 
liHb treati«4 now in f<irc«, the nse of tho conditional form was 
by no iiif-aiis foreijfn lo Kti|^liHTi prai^iioi- duHn^- Ui* flmt half of 
(hi- nitit*r.p*»nth rpritiiry, ''>^ jipriod in which the ATn^rienn prin- 
ciple of retiprorilj' wan jjhiuiug strciiytb. ItmUuiii*^ of Lliia d*- 
Tiation will bn gWtm in the following cImpFrr, 

A review of the circumatauces whiob have attended tbe re^* 
Inr oootirrenci- of Uir^ olatiH^^ m modr^m Kxijriiiih trr^fttira funuahea 
an object leMon in lioth the advantaifcs nrd disadvantagvTa which 
attend its use. Its extensive and emphaflized employment, with 
H very J<f5nitr and datcrmmcd objoiit^ tH'cumtt 0114 of the lea<^ing 
features of Engtlgb comm^rcitil politics after the making of the 
Ci^eti Irt^aly Ofi'>0)- J^« thf> pnit-lit^Jil dmmpton of roinmer- 
risl !ihcrHli>im> and a^ the ndvomfo of tujiveranl free trade, Eng- 
Umd fuuiid the moHt- favored- nation clauae a nei-eH8ary and b- 
Tftliuiblc iantnimmf. It ^(lon hn-f^niTii? evident that although the 
Kntliah were ecjoyinis all the hcncl^ts whieb Prance tstecded to 
th« trade and commcr<^e of every ether nation, yet the boUAnofl 
nf a«ii'nntnK«jc under that treaty wn* in f«vor of Prance- The 



■Tp»*<t lMw«B QtcBt Brlttfa vnl raniEin/. OtI, Irt, l*i34- oH II rf il-C 
triAiif* *tt Oioi BtHbU^ wlCli Donduni, Jaa St, IBflT; l^rui«, Wth. SES. ISSS; 

"Tt^ir trtwcm rnit«o 6»ivi and <j»4it HrlUia. Jolr 5* 1^)3- 'Ft' 1 
*^r4l rrt-Jiln Jind V-nflni'-lii, -Vi-pII Ift IfclJr., *n. IT: nfid nrmi U'lmtn nod 
riDHlB. Ian, 12. iBSe. Art. L In Uia eAnrnPttOD btlvicD Onae BiKaIb and 
Ihf- INiJW-l SMfc* M^Mh ?, I^'.«*, unrt lun i:i. lilCi? Nrt. V, *j»f-»(ir« th- M- 
InwlnN: "In all ihM fon»mi f^■ rlsM or dlifiAclDi of •7»ry kind of pfOf*rtf. 
r*ill an^ iiwinii, flMfitt fiT iqhjr^ri nr tfrJi • • • tMiii in 1T10 jfntmrilorfl 
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intluenee of tlie d«w oonditicna upon Britiab poliej' ^ appar«Ql 
rn the. iTeniiat wh\e\\ Miawt^ with Bdghim, .luty 23, IWa. witli 
IiaI^h AuM:ust Ij^ ]$ri:t, and with Pniwlii aftd llie 2oUv«Tein 
Mny 30, iJ^GTi. In t.ltp InBd-niuui'il trvAt/, Kni^Uml Arquirvd x 
ixtflitioii iiior^ favon^d thau IhaL of Frfini;^, iu ll^at moBt-faixiti?i' 
imti^m t.n'«tmi!]il nan rxlciKlcd U^ Uie Bntttth colonien And all 
ttlher hlxtgUnh ponaKMioDM, Between ^HGO and 1866, EfiflA&d 
made other i[ic«t-favorcd'Dati<>ii trcatioe with Turlwy. Salvador, 
Auiitria lunl ('olombift. After tho ubaaKO oecaciobed in Anglo- 
French (^ommprcrifll relations hy Iho icmporaiy change in Prcncb 
policy* Iu 18T2r a new treaty was made 1i«tweec lh« i^iro tiaikaia 
July ;?:*, 1HT3. Trratk* wore hImo miid« with the Bcj of Tuni*- 
July 10. 18T5. and with Aimtna. Noveintier 21$, 1977. Tn Ihfv 
(rrAtir>« tlir Kngliidi iiivAnaMy irmidlrd upon Uie iiMcrtico of 
the iDOftt'fororcd-nntioii clflu^fr,' 

Id the pumuit of tbia policy Orcai Britain j^reneraliftcd tbe 
ronctiwionH made to Frimcc in 1S*I0, It Rftvc, reKard^-in d 
rocipi'ooal L-otiocasions, to the whole circle of i)6minorui&l btaU* 
the tantr L*i>iJocb«(ionK whi<*)i Franco had purehaMd. 7bo r«nitl 
WAS tJiat lOiiifland, givintr her ftd^-antnurs awsy freely, wm mi- 
dbli- 10 make rrtattes with SpAJn and Portugal, whit^h eountrllt 
t^lirifirf 111 ly prcifit^d 1^ thr< i^riii^nil luwmtig of the Knglixh ixrM 
vu wjtieH. bitt denmiidt-d tlial if they were to make auy frun- 
c<<[«>'iiin tf} Gn^jit Itritiiiu ii npcelal ccinccHuDn muat t>r made 
them, and. auch not beinj; Foithcomin^. institntcd a diffi-r«atiil 
ngjiin^t Cntrliind- 

Thc coavcnlion made between England &nd France* Fcbruw^' 
28, l^SHi, guaranteed to *'gooda of English origin or manufsc- 
turc,'* with the pxi^pptiim of "colonial produee," mottt-favorMl' 
uatiou troatitkont. On May 22. 1^82, England made a mn«E- 
favored- nation treaty with Portugal, the tatter reaer/mg Ih^ 
right to eoneede sp^^rijil advantugtv tn Rraxil. The treaty nude 
with Italy, June 15, 1683. wiet haaed entirely uu mrMct-fafORd- 
natiou treatment.* England also won. ocainst mndi oppoflf- 



^ In \007. Jan. 1. Gruf Rriritn hid irnrln fMUfBlnlbc iIi* tnaai'fimfHM* 

lion rlmiM' vlfh no li^ii Ibmi rnrtr^li (irncrpnt ^'ntntrini ««i1 tT)« riA«» i^ 

iw rirl, Pnp.. CoLnmcrrla] 7io. 3 tlV071> (cd. 3JI90I. 
'IT. B. Tor, nd.H IB'S. <"-. 
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tion, a luoftl-fii^^red'Uatioi] trentj vritli Spain, April 2f). 18dd, 
in which the cxprcx«cd AdvontntfcA were csctcndcd to the eoloniea 
(if haEli coDtracltDE parties. Between 1880 and ISOCl ctlier 
liN-riltC'H^ li>o> cif the ttamc ^rtiU clmriK'ter ^verc mjuir with 
Sen*ift. Roiunonin, rCcundor, the Transviial, Mont«ne^ro. the 
Kon^O. L'm^Ay. E^vpt, Mescieo, Par&guay, HoDdurah, and 
Or(?C!C!p- Thus, in Th>.' pnwiTiiiiini of Ihi*; puliity, Knjjiimd 
Mchieved many advaalHgen. 8he! wnj^ ifiviriff ver^ IJItle — for 
Ixovi miH'h [vmhl v,hv. \iih\i lur ftve trude jnilit^y, oimuMtnt — auid 
for IbiA link nhi' w.is gi.<tting much,* 

Slie had miieb rceaou to bt- fiiiabed with tbt fiii<-c&aa of her 
commercial iwliey; yti^ liotli froi^ trude and tin; uiiUmikd inter- 
pretation of tho nitMil'l'avored- nation eleufle were* ilesUnod lo 
eause Knglajid no little iQconveQieace. 

]*<jivl Clurtndttn iippearG to hnv; yiiddwl to tbt* Aiiiorienn in- 
iprpiviaiHin in Ifi'ifi. Dnriiig tlie dTflcuwion over tlie Hawaii- 
1'UitMl SUtes ireat^ \.if lflT5, it was diw-uvi-red llial ht* Imd in- 
f'TNu^il tlir llit^wiinn ^<ivprmiirnl. in lft5fr with rrferern-f in tbe 
uuralificd reei procily treaty whieh Imd been signed at Wash- 
uif:ton in Ihe pfeeiHJinfc year, that, **as tlie advaola^rts conceded 
to thi^ t'nitcd JStotwfl hy the Sandwieh lalnndn ar« expreaslj 
stated 1i> be given in eonaideratjon, ard aa an equivalent for, 
ecrtiiir rbelpro<2al couoca^ona on the part of the United States, 
Gr^at BHtnin rait tiot as a mutter i\t right, Haim tfi^ laame ad- 
lanta^nes for her trade under tlie atrict letter of the treaty of 
JSitl" Iflfhttt Hriuin-Hawftiil. 

Loid Derby, in an instructirin to the nritiib represent a tlve 
At lloDolulu, Jan. 26, 1878. aaid thai **otily under the peculiar 
circumrtiwccs of the iin«" eould the Hntinh tfovemment airrce 
U> the differeulfaJ tre^tinent of Bntiali ii^ooda by Hawaii (In 
fimir of the I'oiled Stale*!.^' 

In 1884, Lord Granville demjindod thnt the advantages whicb 
the (."niled Stales was erjncedfng- to Hawaii and some states of 
SoTilb Annrirn, ^'sppi-iHily in rrgnriJ In tbr impnrtfiliEin tpf HUgnr, 
Ife extended to the Prfti?th Wer^t Tndiea. Thia demand waa haaed 



ni -llfO^olty *»« lof^rpiTtnOfWi. rj. Hmur' Tho a*VurD lo l*Fof»eT|ftn , IMO 
V » r^r. a*]., 18711. Ml ««!«, V, :ifl#-a 
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on tbe most-favored-nAtion daase (anide 11) Id the tnaty b«- 
tw^n the TTriSted Sutea auU Qr^at Britiun of July 3, 1815." 
Thp TnitRfl f^tAt/-A iiii*wifn>d Utivt the c1«(i«e abooM not and 
could not be iuterpftted b tliiK iseueie. 

Witli tbc nm* nf tlt« mffv^hoonttM qticstton. Bn«lAiid fotmd 
h«r attitude conceminie counterrailiDir iluUea incoosittesl wtk 
hor intvrprttatioD of the m^atfarorcd -nation clause. Thv qiMi- 
tion (?fiiu«<t cotiBifltmblc ngiTmtioo in Kngljuid and in MVOnL 
of thd ookmjw, and it was ev«n urgMl that the goveraouot b« 
giveu freedom to use, uhen olroiuutanGca wmnuittd, aom* ot 
Ihn iiiKtrumanlM of protw^tjoi). 

Tbe pref^rentJAl tariff movement led tu a propaganda in tlie 
Britinh colonies. rjtpciiUlljr iri OanfLda, JigainNt the claim of thi 
most-fnvo red-nation. TMs airitation bood cetiterod ia thi- Im- 
perial Federation L«agu«. The chief ^evance acainat tlie 
dnuBo AroHc fnim Uic fact that it prcvwitcd tbc coloniats from 
conoedini; Bpe^inl advantatrefl, wLicli the? desired, to tiietr trad« 
with thi* mother country. The claoM operated w> wb to axtond 
at onco mii^h favoi^ ah w«r« imuitod to the latter, to other oa- 
tiontt. The i>|wrHtiuu r>f the ^laiuEt* appeara to bav* axtaniM 
alsn tj> tra^p Imtvpf^n Iho i^nloriipjc ntid thnu to have be^ i]ti> 
Ifetlier au obstacle to prt-feretiiial trealmenL. In 1890 Ibtt Cana- 
dian* made; a Ktmnnoua attAo^k upon the clause and voted that 
it be not inserted in future treotfcs. Tho Catiftdi&tia regarded 
i1 A4 all -important to their trade that this obttaale be ivnored, 
and they prneented mfmoriah to that effect to tbo crown in 
]893. The Imperial GoverDT^ioct in its reply emphans^ t^ 
important of the clauBe in njainiaining Britiith oommercia) b- 
d?pond^no«. ReeiitgniiiDg itR faihire in tha attempt to eoDTtft 
the world to the print^Iplea of free trade, the English goveni- 
mfiJt. rr^^inied tlit? most-fovorr^d- nation clanne aa an iDvtrccDcai 
by lut^Hjis of which England could "so to apf-ak, enjoy indirocUr 
the In^ticllts ntid advaiitaefr& enjoyed by other atateo.'"* 

C'amida pogecd. April 21A, m97, a tari2 act of which artid* 
XVII raad: 



^' "No bUhfr or vibcr Jufira * ' * on Ubd lopvpta or «^ru ti tit 
irtlolrMi tha TPowth, produ™, or mmufftcHif* of lli« t«rf*(ni1#4 *if ow • • • 
Into ot,f ttnn> Ihi' "thor ' ' - than piynM* m lh* lib* utlCt«« * • ■ 
of any othvr f tnlgo flctmtrj," 

■■CAVftrBHd, op, eit., ISO. 
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*'Wien Uic cudtoinB lari^ of any country «idmit» tho prod- 
ueU of Cuiadft on tcmw which on the whole are ofl favorable 
10 Canada ob the terms of the reciprocal tariff referred to aro to 
lli« ^ouiitriM to which it may apply, articles whioh are the 
growth, produce or iDanufaoture of *ueh country, whon im- 
poriw] ilin>t*tly lli&rttlVofri, may then be entered for duty or 
laktu Dul of warehouse for cijofiumptioD in CaDada at the ra- 
daeed ralea of duty provided in the rcdpronal tarilT unt for 
them in whedule D.*' 

It nae ureed a^aiDSt Uijh Law tiat il tcnilicted with the Ens* 
hvh treatir^r^ cf epmtncnx with Bcltfinm, July S3, 1^62, and with 
FnmiA. May 30, 186^, which provided that the prodncta of thoae 
e<miitH«t ahoiUd not bn mbjeel^d m English eoloniea to hi^h«r 
dQtiM t^iD the produce of th* Tniied Kingdom or any ofher 
country of like kind. The Canadian ^vemment argued, rvly- 
■ng utHiii Uio AiucTii'an (<xaiiLplr, Ihnt there would f>e no unmiual 
tmbnerit, heri:4u»4(* Belirium and Gtrmany ooulrl obtain the fiame 
treatment an Euk'^^^I upon HAtiKfytng the same eotiditionBt. In 
Tiew of the wording of the Knplish tr<ntic* end of the policy 
of Enirlaud wttU rtffard to these treatiea, this arirument seems 
QnntjpportaNe, aa neither eoirn^idcK with, unci therivforo neither 
can depend upon, the prineiplen npon whi<th tb^ United Statea 
praetioe ia haa*d^ 

In the colonial conferpuf^ of 1897 Ihft Pn-mU-rM n^TM-d that 
the admiNaiun of other natioiiH to the heneflU nf the preferential 
Irratiarzit vnnUi iii»t \yn alltiwed. Mr, Chamherlniu recom- 
naonded the denunciation of all trcoUcfl which "hampered" 
doaer tradi* relations lielveen Great linlain and her cr»loniea. 
Jti July. ISOT, the Hc-ijrihn nnd (lerman tivftttf'* wi^re nhrof^ated 
by Ibe Imperial Government so that the proTiCTonp of the Cana- 
dian tariff law might po into yflTect. Olhor imtioiie then reeog- 
numd the eontentinn that arranjfi^mentji mado tiotwe«n Enf^lnnd 
nsd Canada came uifder a speoial elasR as enlonial armnifpmentn, 
md rvfrained fmm diMimiidiit^ siuiihir trfaLriit'iil. uritlf^r tlie 
nkOHt'ravored-nHlif}n elausen in their trpatifw. At l.hr snm<* time 
it i» iiece«ftr>- to notice the fact that Canadiau tariff policy ta 
fliltiuiomouM, which takc!« Cnnadiiin Rrraii^meuts out or the 
elan of ordinary colonial arranffcmcnts. 

[3711 
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Sinre 1A9S GitnnADy hntt ncdiidei) Cmads fram tb« moet- 
favored-nnlioii trealineul whi4>b di* (if»Dnb to Gmt BriUtn 
luirl iwtxl hrhifih \v\xa^M3i\on% Wlint iiitmiiRtx to « taritT wir 
]ia« been ^nci'd bctvceu the Lvto eiiuutrieB far inorv cItui Ud 
years. Tlic Cansdinn tariff <tf 1907 and tlie su1xwqit«tit Prsoe^ 
Cuiadian lommrrr.inl iTrmvtnticin hn^ fir rvrd (in tlie out llild t« 
iDoroaeo the irhtaticu of tho Gcntmn^ and on the other to make 
tbem very BCilici1ouj& lo <mil :li^ difiically, $t«|M «re boinff t^ta 
In iLrrivo Ht nn affr««m^nl. 

The free-tradfi example of England failed to bring about the 
ironitiiipulitjiniiiin vliinh hiu] \nvn IIec* (try of tli« CobAffiite 
Urjivi^niiil free tnide wo* nfjt to I* rpali^jpd with & Ixmnd. 

FfrHl (raine tlu< 'returu to protecliou", GcmiAio^ and Pnon 
Iftadiniir i^i tl^c movement, and then the "increaae of protcctioi^*'. 
(lertiiaiiy Iciiic the lender. Tlie movement of reeent years. Ih? 
revieiion oS itirx^a follc^winf? Ilie 4}(^rnuin cxunplc and the mak^ 
infT of tariff tro&tios siibseqiiont, hAVO. to b^ siirc*, reealt^ in 
certain roduetiona. but liavc reauUvd ou the whole iu a very wp^ 
prpeiuhlu nrt inerciuir :n the g^i^ftriit wcht^duIcK Thia meaoa a 
hitildiTijr tip. Dot a lowering, of protee1iv« walla, a distintn in- 
(TiehlioTi thai mmlr-rri MMffsmi'ii nn* Imh* ihmi «vpr ntuly U> nif- 
iciider ti> fret trade principle*. Frco trade mny como — as nuj 
perhaps uuiversul diNiniiatiifni — aa a rvntiU ratbtr than as a 
cuujtc of co«nnpi*|]liini"m> Hut J)i the tnenntimc the pioneer tiaifc 
it hard indeed to bo eouHistont- to defend and to nmintain bii 
vommemul pfMitton without iixiuj; weapons siniilnr to than 
which his ct^mpelitoin employ.*' 



■^"1 wail' III i-uini HJti( tv fdn, wUm t iilBiTr*^ ia llwt ivIiMf A !• rrt> *W- 
luiii Va grt fr tatof «t B, ftDiS B I* bMIoim Ut cri ■ fti^>r nf C. on^o^T a'** 
iKvri n[ijiiT4 nhoiiT (plrlrH flu* rnmairr?ln1 rinror of i-r^nt llrlnTi, *rim fe *i 
rvftnoD of rhi*'? Ti In Tlini Id rTil4 vrcrBt bsnto Offfti Brlta o ht* 4vJ^vMt4f 
iilri|;a>"il tif<j«i«]f i»r lU*^ rtrii>rhp <,f ii7rapi>iiA Ifj^ wtitrh ihB liiib^ Eiti ra It* &>a|V 
I'bp wPKpun with v/Urh Ituiy fill flfftt 1i »aml«f™ I* tlwtt ovn iBif»«« ' 

* * If jon (ntpfiil. lTi iTib Mnitrot <^f rrvmmprr-lji I nv«n*«. fj> heM fvtf 
own. ron mimt hK [ft^Mirtnl. If tipl^ hv, m InDln dpcm ih** nillf** wVr* tt- 
|nra ^oq ttur ikfcurij whiob 14 m joiir linn<1« tbnr af rcfiutTir thin u*™ D> 
jroar mirhHii ^^ l-nrrt Mqliiihiiry. ^iirK'ti it ffJiKfiJivK Mur ia, IMC 

Till* OTiflt ri'P"f( tit ttn' Kntrtlhli iiLrliT <.'<j|]iiij1»1li[i |v fij«x1t'J »uud. "Ii i> •* 
pti^ieO IQ iflhp fldnncF erouid Id bibnlf of Clisaitwrliln'i» inrftT^nclAt rroEn^* 
■ * ■ "11 Im riif a]il(il"ii "f ii"«iJ,v n>[»OJeal oliirr*<jf*" (Ibat l^clninl * •• 
lilt UtIviJOl • ' "Tutihflbl^ iMii^lt 10 'h* irpinlUi**! iir<>K*fitr- ij^o" 

QU, F. A, , Carope4n r^ritt t^w* ninl ]^>IIc]a« lie*, trt lUv., I0(A aP: 41:7 *i^ 





HOHXBECE— MOST FAVORED-NATION CLAU&El IN TBBAT1BB 47 

It ia evident, not only from the mass of writing upon the sub- 
ject, but from the action of the government^ that the English 
are undergoing a change of sentiment aa concerns commercial 
policy, and by no means the least among the indicationa of this 
\% the attitude of the English Foreign Office in the firgt few 
yeara of this century toward English obligations under the most- 
fa vored-nation clause. 
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CHAPTER VI 

EUROPEAN AND WORLD PRACTICE: A BACKGROUND 
FOR INTERPRETATION 



Hnfarn liiniin^ to i'onmdf*r tli^ vwwn of WTrTuI or tti« IfJulinR 
writers who ]\&\t* <lincii*seii the llieorj' Aiid praclice of ih^ njc«t- 
favortHl-nfttion cl&nM, it will t>e well ir> ^t clearly in niiiul ev 
t&in circumntAiicc* whieb hove ottrndcd it« use id differtil 
pmodK A knowledfre of the time when a treaty was made viU 
to found td bv alwolutcly cutentinl in many camt if we widi tc 
hTTXVQ at a proper interpretation of some of its t^Uusee.' 

In tUo first place, and of pritu&ry unportancet mofft-favond- 
nati^m trcalmenl hiu now, and hud in the ^i^htoet^tb oeotOfT, • 
dilTerfnl meaning tii EiiropeHri polk-y from thai whrdi attuW 
to it, lirl.wrrn 1^25 and IflfiO. Wliil« Kiiruppan r»t>nlnn« ni^w 
irive the olaufte e form mid an interpretation eorreapondinf ap- 
proximnti-Ty to thnt in vogne in the clgbteenth ccntni7, thcnri' 
versalitinjf vf favors v^hWh thnt old form misht ht espectv<i 
to eiataiK ia lordly modified by the meefaasieai of modem tahf 
poliey, 

M'e have already indieatsd that the eighteenth century ro 
that of the iineondftional elause, and we have not^il tbit tk 
Ijnitfld Stiiti'H in 177fi rnltirmi Ihp nn^na uf w»Hdw-onim«rea with 
the principle of opening her purlM aod guaranleenig ef[ua] Inat- 
riii-nt to all cottiers — upon ft h&sia of mciproeity- Thi* policy. 
which i-lUl not preclude the granting cf special privlleve^. vai 
clcflHy n policy <^f do ut d^a, and it haa ticrti injitratcd that Jl 
waa such by the uae of th& ccnditioaal form of the dauca 
Arnvnt; tlif* st^tee whi<-h mude UAc of the daoae in that caataiy. 
Groat Uritain Jod in th« nitmbcr of favored tiati<m 
while the I'nJted Statea came second. 



^ For *n FKhinitlre tlvd^ from llili point of rtoVi Dv. GllH*a Dt* ^f^ 




UOaZffUKCX— MOttT-rAVOBSl^XATlOX CLAir&B l> TRtUTliCS ,%^ 



In tK(? finst ijuurler of l.lie nin^ttputli century the tiile set 
Btrciuiclr toward tlie *rt;iieral adojjtiiju af a iiclicy uf frwrdom of 
iH>iitnii*re^. At the munt; time tlic American principlrr of "cr>ta- 
pf-iMation?'* wo* written into a widcninjE circle of treatift* 
vben>io thia «xt«natoii of ooinmeivial pri\'ilef;oA waa n;tMtJitcii 
on a fJHsfiifl of rftc]iirr>o(ty, Thp uncondilionjil fomn *>f the most- 
favored- nation cUtiire be^an to be siip^rv^d^d by the conditional. 
TTu* timt lrr*aty Ih^iwwti Euiiipean KlHleu in whi(»h Ihcro «p- 
pwirvii the form nriifmatwl by tbe [Jnitwi Stutcj* was lliat be- 
tween Giieat Brilain and rurlutral F*^b. 19, 1310. In tbia 
Irroly, article II, y:^ find the inninintrf that any fn%f>n etc-. 
Ifrontcdl by cither of tbc coDti"actin(r parties to n third natioD 
shall be flocorded to the other 

gratuitounly if th4< eoncc'Ju^ion in favor of tliat olttcr ntntc 
«halJ havd been K>'atnilous, and on ^vinp, quam proxime, the 
aaDi« eomp^iiMitioEi or equivalent^ in c&se the eoncesa^on Khali 
havr ht^rn mitidilHinal. 

Jn \S'J4 the United States mad^ a treaty with Colombia which 
umtUs the Intnxlui^ti^D of the clause to South American proistifie. 
TJua was fnlUiwpd m ^f>2^ by « (tiinitiir tnmty of tho X7nitod 
SlAtes with thp f'entral American Confi-deratloTi,— «nd thenoe* 
forth fnr lwt*nty.fivr yi-aris Smith and Cnritnd Anitfnt'an trcatitt 
rcvularly contftined the i^Gtxditional form. 

Of the iniportaitt ttiTalic-a nmde l^lweeu 182G and 1830. uuin- 
beriuff about n. acorc. only alioui one-fourlh coTitAiTi the uncoU' 
ditionnl form of the clause. Among others containing; tho con- 
ditjuEiul form, un tbi^ hasiw of reoiprooity. we tijid irealies b«- 
tw«ii: th« Tnitod Statcsi and D^^mnnrlc, April 26, 1826; the 
HaiiBe CitiWt ^<^- 2T, 1827; PrOBria. May 1. 182«; Braiil, Pac 
12, lfi2S; Auntria, Aug. 27. lft2J>: Hi-haW and the Hftuse Citiea, 
Nov- 27, \»27;VTm«in. April IFI, 1828; rohmibin urd the Nether- 
laiid.1, May 1. tflSH. Five of these were atill in force at the end 
ff tbc century. 

Allhoujrii the point of tbc wcdjtc had entered, European coun- 
tries Htill hi-ld in thi^ir treaiticfi inter se to the unconditional form 
of the claUKf! unlil alKuil 1830. Then, a« jut^rnalioniil trade 
waa rapidly iner^asing. and a« :be influence of Am^iricftn com- 
mercial pmoiici* tn^gan to be felt, the principle of reelprooity 
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•wob t-Afcerly btizM upon in Europe, and a whoJe iCrits of 
upon \hw bojtik cuKucd. The period £rom 1890 ta 1S59 
out^pokfol^ a rec?iprocity period. In treati«« the unoooditlt 
fonij of the BiosT-riivort'd-naUoii *;Uu»6e app«-iircd mow ftod 
r4Lrrly, und uhrrr it did ftppr-ar tu Kti&rHutee was usaaUj ooljf-'^ 
auilat^ral. I^n^daud Sonm suitu^wbaL ot aii Mxr^r-idion. Slir wm 
i'i»iwrrvHtivr, mid her trrntliw rxhibit a twidflocy lo mialn l!i© 
iincoDditioual clfiiui?. nhile aonie cf Uie ui>nberD vtaUu alKo lidd 
t6 tfmt form. But t^vi-n Kiii^land did DOt ftbfltMH altof^tber^ 
friim tlic tiHt' <-f the c-iinditU'na!. Wc have ciUd liie treaty ot 
1810 with Portugal. To this may he added a troaty of July 3, 
]S38, wllh Aiuitna, iu whU'U wo find 

"letirs MK^t^sUna — KpitfTAffont r^iproqnefaeDt di n'a^eordar 
aucuiied favt*ui^ prh-jl^en [eie. \o » tliird MCalr] c|iii na 
Koi^nl. (*n mfnii' tnnjisi ji'^iird^ [ntr, to tht^ ('o-oontrsctaittl 
pvttintEriiieiil. si la L-orjrossitJU — a rt£ ^i-atuile. on t-ii dunnxnt. 
en nutiinL ^u'it ^cra ptmi^iblr, k tncmc citiivaleiit, iIads Ic c<i 
ftft 1q i>>rcwsi£»o uwra eonditionnclk'. ^Artide SI.) 

In «Tanu&ry, 134.1. Grpnt Urilain made a tivaly with Rowkj 
containioi: tbH f*ain»" funmila. Tlip treaty with l-atirria^ Nor. 
21, 1^48,'' roiitaiiird tbc cotiditicraj form. Aud tb^ aamc app^aiv' 
in treaties ^vliich Great Britain made between 1S40 and I6j3 
with t'osla Rnja» Uominica, I'cru. Hawaii, Sardinia, Ketudor, 
and raraRuay.' 



■Art VTI, "It 1b hpirilir Vima lwtvrv«o tbfia Ihut H^ir f*nr. iiHtiUc*. or l» 
EnnrilTT nh^lftpr. In mnttrrv i>f oiiiompior nni^ itii<(iri[k'ii Hlilfh viPh-r • • • 

oflipr Slotr, ibaTI W i-ilrDdiil t« ibv mih^ctta nr frlilpcPB t«r lliv 'VWr « * • 
Hrnitilrixiilyh if ^iv danoDiitlan In frnvor »f (hit <ta>r vlBC* ibBll liA** 
■nUllULiH. or In rtlum far a «ain[>i-n«o11«B «« nvflri? Ik* p«h|^I# oC 
rlr.riJit'' vaIih* nml oltfti. f.^ |ti« nilJii^rM I17 nniTUiil ■jf'*''iiH'ti(, If ilit* (n>ii>^«>*4 
■riiill hA^r^ lH>r<rL FfimMtr>TiftL" 

'Tri<- rrf^rv «itri Hawaii ilffil). for InsCuio^ MaMinn <h* Kvunmiva it 
iwlpnH-ai tnculniPTit In ihi* rnllon'tnr ft>m: 

Anfdf HI - • * ■ or In T*iurn for * caDipfmaiion •• ntntij um va- 
•Ihin r»r iiEitortririmar^ tnlu** uml wrvrt, tti ti« 8l11iiiri<H] ^r moliAi Hrmamu. tf 
Oirf ijWiii^DulDi] link E»ff'ii vori'lill^Jiial," 

CVnlTfliT Thr. fnftn It* tbtv rr.jijp nf frmtlfn iMtli Tlist tovlvlBed Id « UT*tj 
which QnuiT, DrltaTD tiintlv nlth tU« Auuirlciifj stilp, Ktcanfat. 49 IPcb^ U, 

Artlrlr IT. "Tlip niffc Cntndlnic r«rtt<i« rDrCl»r nj^tfr^ fhlt tidtbi* 
■niDl ikD^ ravor rn ftn^ Mln-r nnllbn tn rttptrf of FuniEiii?rL-r nnd mrliatlM ' 
■rhlcrh ibaU fiot tin tt Afuff y 1ia«{iiii« flncninAn t« Iht dUittr c«nim?tl^ pftHy." 
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An exanunatlca of the treati<^s m&do in this period by Aostrift, 
BcJffiunj, I'VoncCr ilolloucl, IVrlu^'al. tiardiuia, Sicily. Spam, 
and tbff ZoUvctciq, aa well as thoHc olrcMulj mentioned, «ho1i^'s a 
IvLTgii rt'Lum of vJauKoa in thv eonditional forca with Uie detinitd 
fitipuJatioa ttui comptiDKJilion uitut bo nuide for privUogiMt de^ 
laanded. Moreover, an «x&niiDation of commerciAl and tariff 
bfitory kIiowk Uml i*i*i(»ro<-ily whb Hit guidiog prindpl^ in the 
conun^nrial rt^lHtiotiK of Jil[ vtiwhTn naliniw fnmi WZh ui IF^SD. 
Thujt Dr, Qlier exliibiui tUirty-eiKlit Irfialiea of tlie Qerman 
fltBte« of whu-ii tW tnrnly-nnr mndc with AriimtMui ttnteM all 
used tlie i^ouditional form, while the sevoateen with European 
etato'i olmiint without exception rtlipulated in one form or an- 
other for the conditinnal treatment.* 

It f^bould to lo?(it in mind that whcr* most Xavor^-natiOD 
tivntinirGt it promii^fl the gtiiLTiiUtev Usually oceum in double 
form, re present in K Ixitfi the positive and lh« negative aidea, tlia 
Iji1l4-r iiMUHtly pri?fjr<t!iil|j: the former. Tpori Ihi' iit^^tive KTdtf it 
is proniixMT tJint " nn hi|{hnr diiti^K \hii)l he impniipd iipnu ibr 
prodnclA of eithi^r party in the territuri^ft of llie oilier than &re 
pa>4Lblc upon like products oi any other foreiirn land." But 
Ifaifl must be read iu connuctioc with rhe statement of the posi- 
tive nide ^rhii^h ae^'orripanicH it; if eithtrr party mnk<4 speniat 
concoi^ionK f> n third, th^ other iihall bo accorded Uio eatne — 
bat (when the conditional form of the clause is Deed) onl^ 
upou offering aa tM^nivaleiit for ihe ^ouip^nitation wliioli vram. 
made* by ibo ttiird, in ease thpr« waa a eomp^sation, Thl«j 
qiiAlifyif>|f elause appears iu mo«l of tJie treatieK of tbo periodl 
undrr diMru^wioci. Furtlurniori'. irrtain trratiew which al flrat 
aiffht appear to hava been unconditional, are found upon exanii-. 
DAtion to have been inodiiied and made eonditinnal by supply* 
menUiry conventions.^ There arc etill a flrcodlj number of 



So 



* '^llvciilvfir Vtm ViTirttpm ilud abjfniL'iiJdahjm vonlvn, in dHnrn dvr Ulrfvpii^ 
dfr vifn ilriirm Staatn] ipnahrtirn TtnttDntlauiuptii wn vIdlt 0#£vn]eL«ifliir ilf 
btnNix jcu>Bil>t wkr Dim wKr *do laSa-iaOO vvlUiuv dtv Mmm^/' tnUa. 10. 
See itiMi i: IZS, In UiIb |>cri4Hl, "In ttwiv* Unk frHim rt lu Kurop> did bnutm 
In I>*dt«<b(«i lUkti ffMUitcn ttuAtm nrfJchn dm ar<fpr(K>l4T«SPdaiikrii patvloa 
• • • - Oiler I3S. 

•«, p. Trtmir bfCuHB mnrv md MhHrla. Ar>rM IT. ISS2, vtra^'in'Vi^ ^t 
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tnttioi of thill ]KM-iod in forw, am American iUoci«, ti 

While rociftroeity wiu iin<iiMsttonAbly in tbe ftsevhUat, tad 
vhiln l)ip rrmdifirmal Haiiw wB^t e:er>en]Ey ftclopt«d it woiUd bi 
wmny In infri- ihiiX die (U]t'c>tuHiiim«] form wrnt entirely oat of 
TiBw. Mmt of Ui^ iniporlAiit etetes adopted, and mAd# I^mt 
trtfrtioi ttccordinK to. the prevaniu^ prtnrrij>l<v rrt ihr rHFnti=o 
<if the uncoil diti on ol form of the f a vovrd -nation cJanM m mMHj 
Kn^Uvh Irrnlirfl and m thom of the northorn states u not to bi 
over-looked, urhilo in the flftiCB we ftnd thin form raippMhsip ia 
oortatn lr<.'aneK of touHi-central Europo.* In 1B50 CsTOor h*- 
^n In Kardinia n onTnmcrcinl polit^jr which led within tbe next 
two yeant to th« niAking of eiglil Treaties in whtf*h. in «ddiUf>n 
1ij Ui(< Diti-<t-rhvon'd-rmtruij ('InifFtt^. lli? itiipitriAiit fMtsr* m 
titat the tariff reductions to he made vvcre spedOed, nm 
wf^rt tariff twatieB, which msy bo remenibered when wt thU 
of thl^ prf^miticnt pUr^r n^hii^h trratim of thiit form have bed 
irivon cnic^fT the coimnrrcial instnuncntA of the coiuiIth* <i 
Middle Europi? in IIil* last fifteen years. Belfrium, no1Iiaid.tt>£ 
Sicily nt onf'i> follow^^d the frxamplo of Sardinia in tb# 1M 
the lariff-tT^aty. 

Bf'twj'Hii lftr>ft tun] 1AR5 the liirifT [Toliey itt Kumpt uni 
ti i*om[i)i^te tmnKfitrmnlinn, Tn %\nir of the intliieDOB of 
ecoLomiMA aa List and Carey, protectionist pHni^plcs and li^dt- 
tiona wen* c-omplT*tely ubnodoned- The tnmini* ^mt u 
dated at the Oobdcn treaty fcctvcen Kni^iand and Ptuiml 
S^, I860, There were preoedenta for tfaia treaty in tibm 
Grcnt Britain with Sit^lly. April 29, lS45; the Siu^inian 
with Bel^nin, Swit/erUnd, and Auutria, ISfil. and th* 
tmity wMh Holland, Sept. 20. 1851. Ic a treaty wWA 
Ti»n<lr witJi Kmni-e, Jiiiih 2-14. ]^^7. ww find nmsat-fafured'i 
lion irealiufut in a cooditioDal clauAC (article XIV}, let 
the tirctj whi<?h Ruuiia concluded with Qreat Britain, Jte 
1859. tiie clauHc appeal^ (article X) in the unconditiooal Cus<1 



*riilrFci stal{»s rrrwUci of Ilifli wr^pJ iini in lorn la«Iv4e lfc»"» 
B^nCtnH. AuairtB. BoUtIl CvlDabU, CHtft ftlc«. DBtttaarfc, 9tm^ Ml 
«ftT, rcrolB. RuntB, Slam. Swnlen. Torkv;. u4 Bkultar. 

• Bjptnitlin : Or.iil nrllslM-Ilotlmirt, Ocf. 17. IWT i 
June a» I6A1 ; BntUR^n-AiJitrlii, P^b, 10. t«A3. 
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This tr^ty iwniaiua bo hint of the camp«tiBatioii prhit^lple. Tet 
BuHtm -ntji mti oiilxiKikm ir^iiinicjty Ktatit. The inforeoce u 
r«ffanls lie DritihU attitude and mfluence b obvioua. 

In the Cobdrn trraty. Article XIX, cauh uf tlic high contr&ct- 
iiKf piinics ikirrccs to (tivc the «lhcr every favor, clc^ on tho 
aniolt?s "nientiooed iti tlie prvseut troatj ' wliich it may grant 
t^ miy third pouor ThiK pftrtial Ktatifniont wiu fuppkincnlfid 
by the rrai and ex1«tisiv« moKt-favfii-ed-natioo dnu^e which ap- 
pVttTvd iu ilic coin p] till* u I ary cunvimtiun o/ Nov. Ifi, 1860^ in 
wliiirJi artirfk V ivnHn: 

Kacli of Hie Ilieli Coutiactijj^ Powt'fH enKaces to extend to 
tLie other any favur^ any privilr^'c or diminution of tari^ 
which cither of them may ^ani to a third Power in rcit&rd 
to the importnliou of (f^ods whtthtr mtn/iowerf or not ffWn- 
ii&ned 141 tiia frfafy 0/ :i3rd of Jatiuary, JS&E>. 



Nc tuffg^Ation w niPidc oF any ccmpcniwtion. 

England vaa not alone in abandcmint: the old. and iettin^ 
t&e seal of approval uptm the ntjvt commcfoial policy, European 
ftntioHA tumod r^nthufiio^lic'nlJy townrd tho idtra of romovinic the 
artifii-ia] reatriotionn hy whic^h th«ir commeroial intoreouree wm 
r«fpilu1f>d. Thy nK^nT-fuvi^m J- nation elauiK^ could be, it wm »•&:!, 
m mctft cfHrimit iriHtriiinpnf in prnnnotitii; thn d^rpd eT\t\. An ft 
fllniple dbti-ilfulive Iritttni merit. It would opr*rate, in th«< uneon- 
ditiminl form, hy antnmiiMi'iilIy rx1i*mtinif whatrvrr roni^rwiion* 
tF^ijzht he made to one lo other nations^ to brealr down tariff walla 
gradually and without aho<'k- Tmmodialely /ill Europe set to 
rentoJcing trcntittd, tiihEnf^ ns. a njndcl for the now affrccnJcntA the 
Cobd&D Irpaty. The chief eharaeteristi-? of the new treatiea waa 
Ibe in*erUon ot Ui« moid -favored- nation olau«e, unthout exeep- 
tfon, und in thr* uni^onditicmnl ft^rm. Th^ irrtati^ were Hhorter 
than had pr^roiiftly heeu the rule, and their provlsioua were 
limilF-d mon? utric-Uy Ui lh»! n'uriomir' phaww i»f cnitimotpml nv 
lBli<m4. V^c have mention^ elflewlicre the Euiflish treaties 
which followed tlw f'ol>den tntaty. Belgium at one*; made 
trcfttiea (ln^twctn ]8f>0 and \9^1i)] with France Great Brititin. 
Switzerland. Italy. Liibeek^ Holland, Hamburg, Denmark, Nor- 
waySweden, ihe ZoUv&roin. Austria, aud Spain. Dr. Glier aay» 
cf Bclgiujii that it wiu tlie niovt determined champion of the 
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general and unconditiODU moet-favDr»d-iiAtieD tmtocDt in tU 
Rurupe. Iinly w;u a!)u> c'ntUtiidiuti<<, tnnkinic tr^Aties in th« ^te^ 
ade ftrtfrr 1900 with .Swecleii, Pranu^, Qrr^t BrilAiii, tha '/jMvm^ 
^lu, AtiHtria^ Swilu^rlniirl luut Bpttin. Pratin- mnHp lrpati«a«itfc 
Beltfiunt, Italy, ih^ Zollverdn, Spsuu. Aiulria, aud Portu^ 
How t)tv otL«r ui^tioufi of Europe followed suit mA3r be kcu h^ 
oWrviiu; their uunci in the abOY« proupc 

Thii>4 in tlic fFo<i trudo movement we tind the vm of thtfl^J 
diticnat clause practJoally given np. Wlien tliQ iMdiDC* itatO^I 
tlie Coutlneut vutuo(|iientEy rv^uniod, aftor ld7d« to t>)e p/n- 
ripleu finl pi'iu^tire of prr-tectioD no rttiira wa* mad^ lo the ODD- 
diiioiirtl ''Uijwf ia ihr tn-nlicv That tin* n*T.um ^iid not tib 
fitftce ean bir^ be explnioed \ty Iho fact of 1fa>- adoptiou at 
'UiiA\mam-tiuii-\mn\m\uti'* mid "conr^utioDivl" tArifF sjiilena, 
ujtti tliir ^<iirrf4at(7d ujit of tlii? 1.irilT<trfgitjr. However that nuj 
bev^ Europe m&y be said to have dctliiitf'ly Kiven up th« coodi- 
ttoiial Torni of th(> i?lauA« iti ItfiiO, and ainc« then, ia tpilc 
noriwrni-ni^L-^K whit^h Tmw boi^n foil, Knmpcfln fitatofl ban 
B'stently cniplnyed the anc4>DditioQal form and Itt&isted upon ib* 
tan'oudiLioTi^! I'oriKtnJi'liiJii. They hold that aU favoni citi^xM 
itt rbinl KtN-h-s nrv dm- at once aud uilliiiiit rntiirn tn ft»Un hir- 
iuu fa vorr^d- nation rcUtioos witL tW craatc^r «tAt«. It nvuJU 
to bf^ <^onHi{l«:rcd to what exieni and with whar- modificAttfUui lie 
flr»t puint may be accepted, Witb ivgard lo the accoDd. i; pmt 
bi; ccitiot'di-'d for the majority of Enropoaa tr«atif« whiich ha^ 
bi-cM mudi' viiu'i^ IMGO, IJut a throat mi«tak9 b»M boai nude by 
majiy >roven]m<iit*i and by iriaiiy writers in that they hawcw^ 
liioktv] iho hifiiorioat setting which is ewdotial. and. lpiiorte|. 
lliEH, h-.iv' aldimptrd to rxJ^^nd what Sn a liTifitimnfr lutpfpfrta- 
liiiTi iif a r>-r[aln lar^c irnnip of 1r<>al>ea and lo iiiak^ ili«t iii< 
ti-rpn.lalJOii apjily alilcp and lit 1ai'^«r tp niont-farnpcd-natida 
Ircalirs in general. 

Wbik liurofK'HTi pra^^iice chanjfod in tho numner id 
firj^ fronn the u n iron d iti onaJ to Llio (!oiulitio«i»l. and then lack 10 
the unifoi-m \\eg of thtr luiconditionnl, thi^ Knitod St«t«c M»- 
tainod, thrtJUi^houlT thi* form and oou^triK-tioti of th« eoodidooii 
Soutli and Central Amc»rii!an praL^tii» hust Tari4fd, In nev of 
Tht^ tarly South American treaties the unconditional form na 



[380] 




tlOll^nEcx*-Ho^T-^^voltfiT>^ATto^ clavsz? 15 tbeatisb 55 



tiwd. Treaties nf Urazil and other stales appear before lfl27 iu 
whtph nnly ihr nogntiv*^ «ii!i* nf rnvntv^-natifiir Irpnimnnt wiw 
specified. Treaties made by tbe Uuited States witli Colombia. 
r. and with thr (Vntral AmvriciJi Coiifn<lcni1ior). BrAKil luid 
r^f?o in 1S25. 1S2^, and J6'i2, ^-ont^incd the conditional form. 
aiaJ from then on tht! leadinjf Amt^rtcaii etatcs cmbraecd thia 
pHncipk-, Thoip treati^K with Iho tTiiited States hnvu regularly 
ci>ntained this Tonn. And between 1830 and I860 they mad© no 
exception to thii pHu'-ip!* in their dealings with European 
(tJilci Riri|iNirily viiH Ht Ibp hjisiis nf thinr rommiTi-tnl piilid** 
Tlieir ifuarant4*e that "110 hiiriier or other lUilies*' wiHild be 
chnriccct app)ird, art it hrva diinr in irt^aliea of the llnrtiHl Slatcit, 
to th(^ iccncrftl tariff. For apooial conccsions, equivalents wore 
demanded in return. Since 1860 South Amfncan practiL-e pre- 
aents n tfodency to waver between the two forms, in Ihc way 
chanielcrintio nf KurtipcJin praatiot! in Ihft period pnwoding. 
Niimerons treaties of Venezuela, ArstcaitiDn, Paraduny. Cniffiiny, 
anci t'cru with KuropEfun uinuLtriuK eontuin the unconditional 
torn This may be readily *.'<'Ounted for by the polieioA of the 
lAllor. Mext<^o Ima used ehiefTy the uneonditional form of the 
clause. The praetiee of recipnnMty ha*, however, hi»Td rtrndy in 
tht tnratlek tit Arrierie4in slaif™ hUrr ne, anil la a majority of 
thoM.^ made with RiiropeAH, AKintic, jmd AfriiMn xtalnx. 

JapatieAc practice^ tauiiv Japan a^eiuLLed a pcfcitlou of eqocility 
with Wi-Mcm treaty -making nations, htt raricd. The Japanese 
have been accused of adoptinif that inlerprctution which seemed 
expedient, now ffivmg I'avoitrd mUton t''t'*tTUit*.'eK a '^uahtiod mean- 
inff and attain i^jtllin^' for Ihn untfombtionid t^oniEtniutifm. Con- 
ilderins the fact that JapRne*ie tri»aties have eontsined both 
fumu of i\w i-lftu*ff il \^ difficult to w*e bow diver^nre eouhl be 
flTridt'd iti the matter of intprpn^tation The Japani>n? tmaty with 
Difnmark. Oet. 13, IfiU'j, j»rtii-le XIV, (iiinlaiiiK the wonla ''im- 
mediatc-ly and iircondilio:mJly " The wtrm- form ucciir* in 
treaties made in 1896 with Qfirmany, April 4i Bel eium, June 32; 
IloUajici. Si pr. H, iiud SwitKvrltind, Nov. 10, At the saint timo 
the ecndiiional form ap^peiir^ in treaties made jual proviomly, 
with the Umh*d State*. Nov, 22. 1804; with Peru, Maroh 30, 
1S95, Hod with UrnzWy Nov. 5, 189&, Tho fact that tfafie two 
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dilT^n*Mt fnrmn wrrv uht'i! Iiy Jiipiin whh!*! 'w*i«rn to indi'^Jitr f>no 
nf IwD thiiiKK: rttlifr thp pnrttps with whom the JapiLn^ise wer^ 
iietfutiatiiijf m t'ftiJli IiiM.«m^e drrtal«l tbf furm in wbirh tbi» 
clauAC nhould he wriltm into the trcdty> asing of conrro that 
which MAS eommcrn lo their own practice, without itA l>ein^ 
pointed out to Iht^ JnpanvsK^ rr witlif>ut thfir hritiff Awnrr tKat 
there cxiMed n diffi^rcncc in Tntcrprcttttioa— o ihinje nJtoirelh«P 
tmltkely; or. the Japatiese, recognising the diatioetioD, kooW' 
Ingly bflopN'd i]ic avc form with Komo nnd thv oth«r n'ith othor 
TiMtiflfi*!, and hnve snbsiequpntly, quite loGn<Milly and disGrimin- 
atiiiply, »»»-d 'un- inlt»rprelrtlU«i in dt*alir!g with ouir iw-t of ni^ 
lifin* iiruJ HiiotluT in dpalinjf with the n-M, In either caxe, tho 
fa<rl lUnt Uiey have ivn>yui/Ed Ihe diffr'itm^H mid anted acpord" 
iiiirl.v. m^kr^ft the chAiite that ihi'y have ncrw iiiit and now an- 
other interpretation aaaiune the culiire of a oonipliment to thdr 
cIcath^w of Ytaion. I^hcir acrticm in to he cfmdvxmicd only tf ii>* 
fttbDCOS can be ^own in whii^h they hnve varied in the int^rpTft- 
tation of a aingle form of the elfLuae. to their own advoutaee. 

To xnrnmari^te: The Uiiit(*d KiaicH, bf>lh a* regards form sod 
interprBlation, has heeu a reg^ar adhc^rt^nt of the emdUionAl 
ifKriK«% with w frw rxrnpiiouK. fJreftt Tirilnin has rpjnihirly ud- 
hered to the uneonditionat* with, llhewlae, a f«vr ^xoeptionft. 
Thp iu>Lij]trinH ijf Kunipa fnllowril first tht- unaniditiona!. then 
ih*^ i^ondittonal. and then AgAm the unconditional. Those ooon- 
trieH whif^h h&vt- hnd aimmerciAl policieA ?imaclnng of free lrftd« 
have ahown n preference throuichout for the urotmdttfonal, whi 
thoae eountriuH vhieh have beoTi moat eonaistently prot^otioiusl^l 
like RuMRiRi hnve favored tbii condittounL South Amedcuk 
states have nsed liret the unoonditionaU th^ tho conditional, 
nnfl thj*n l>oth. Jbpun haw uaed both, the eholee bein^ deter- 
mined by the usBjEe of Ihf^ rmirtry with whi<^h she was tn ofteh 
(•aw* (niTiCmfttripf. Other Aftiafio countries, and Tiirkey amonsf 
Furope;^n nations, hav>\ mi (sir, Wv\ m-rinaitLtaatre cbJell^ with 
tlirt unilaleralp ajjiJ therefore, oncouditional, form, wtth the ad- 
vajjtflirrs in the favor of the otht*r pnrty. Two facta stand out 
prominently: first, that various periods hnvc witnessed a decided 
xhifting of cn^phnaiA in counnereial poliey; seoond, that favorod- 
nation usaae hoa varied with Home, and remained prneiie^ly 
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i^oQHt^irtl vhith otiiei- iiaitonH. A third tact of striking impor- 
Xtttvp \u^ Ihul vf'nh nlf Ihr nh/in^jng in tiinfT pciHr^ and trrM/ 
form, tlie mcifet'fftvureil-ijatkiiL elaubt- lia^ not only not lost 
ground, but has ettt^jidily lir-cotne a niorc Aud more regulir 
feature of commcrcml trcatic-Sn In the latent extoDHive treaty- 
makini; movtviiL'nl, iUni wbkh buni**d the cnuulrw^s of central 
Kurnpc nfter thd pnpsinp of the Oonmnn TnrifF Afjt. in 1902, thft 
cUuae was in^erled Lii evory on^ of the dow agreemeots. At 
the l>ti^iiiniui; of 190S, Givjit Britiiin hud niowl-favorcd Bgre^- 
m«i»tH with TJfi Ipwj than foKy-wi pmintripa, xhe Httiinfl Appeared 
tn fiirty-fU'^ Irt^alicH nf Ilaly, llii^ I'nitml Sute* And Oerm&ny 
had ffivorcd-nat ion trtntien witli more tliftii (hirty ctiuntricsi 
each, Spaiu, PmnreH and Japait vtiih belwecri twecly and thirty 
«ch, nnd -WArrAl oth^r coubtrite w^rc not fur bc^hind. 
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CHAPTER VTT 

JNTERl'RETATION: OPINIONS OF TREATISK WRITMS 

AND RUr-ES 

With the noKt-favoHMi' nation i^Iautto o^ourrinif so nitmnallj^. 
under »o wiMy diffprinfe rorditii^nv, in n vnrkty of furmis m»^ 
In a vi>ritu)>le iK'twork uf Ireati^t* — and vbl1« sueb ^rt^t \m- 
pr*i-lnnri> hns iitlnflipc! tu Innff jtyKlprni Hnd Ihcir ndminiitnilia]. 
si jH iioi ALur|triKiij^ Ibnt jiroMeiaH of mlfrt>r-e1atiini bav« bm 
bi>th nijmrroiiK nnd nmiplrx. Two nchiKilx of itilrrpnUtkM 
bavf arisen aa inJit^ate^l m the panurraplia Jclrodnciory lo tb 
hirti>ry fit" t^jp rinustc- Thf mlhrrrntw ^f inir school hold to the 
strict or literal, perhaps the mon^ truly juristic, intcrprcUtioQ: 
tbovu of till' cthtT mHiat upoui Ihv pradidal. or^aa it Becois B» 
iiome — opporl.iiniEt^ but surely mor^ truly c-eonomic, intcrpntt- 
tion, Thv fonii^r sehooh eonsisling of natiooa ^vhich Uku to- 
ward tbi* ijsy of tbi* liinipli* n^riprfn^al form of tlH< I'lnutBr, rvfiun 
!o ailmii tbf rliMiitrtioii whi''h tbt- !Mftf*r— w reprpwntwj hftht 
Vn\if(\ Sinles — niainlaiii* Im-1wivii favai-A fjrcnUii pruTii^tfuf^ 
and advantages fivcn expressly tit rrftfrn for tome ctnnp^ttM* 
tion. 

Tho inl<*rprelatif>T) of tbc ctauno munt n«c«HMrily depend tot 
t^ouaidoruirlo extent upon the form \u which it appean. Thi* 
eug^C'j^ (lint, wLiIt* oniphn^^iKin^' the impoTtimco of the hialotM 
survey In at1*?mptiT]ff to d^Hi?riikin^ the meaning Qf ft irivcn difll^ 
the vaJue of the inductive method U not to be Ignored. Oar 
«-xaininufiot] 7U thin pfiint nvpiln^x uxitig iKitlu The utiitrntrr^ 
and (!if fprrialUed nH^tpiiirnK fnrm» (1 and TI)' offer littfc 
ground for ULiKmU^rprttnliua], and ucmI not Aetata ua heR- 
MuL-h of the tontroveraj baa centered about the jimpJc ncipf^ 
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4mt form (HU in which the big:h contracrtinff parties apree that 
in &11 thftt oonoerufi i]a\'iffation and oommopoe, favors which either 
l^rOEjIti ti^i txay third ntnti? uhulJ hv f^nintcd to the co-con trnctant. 
Id Ihe cffniroversy are also involved tho impcraiivo and uncon- 
dilionai (IV) and iho coridition^ or quvlifitd ri'cipract^l (V) 
form*, Fnrm IV nMn t^ t.hp f^tmrHrUe carried in form fll, 
thai favors i^j-aiitHl ii> n ihirU [larty mIieII ^'irnm^diau^ly and 
nncondilionHlly'' h^ extendM tu Ih'- co-MmtrHrlaiit Porni V 
add^ that tlie favor is to ht t'lteuded to tlie eo-eoijti'artatit 
**ficcly it Ihr criujcfxiicm to thr third party wiw fntcly mndc, 
or for tbc IiIcl^ or an equivalent compcnBation if the arrant was 
ooDditioual, ' ' 

Now, dociL (arm III imply thai fivvor« frrantod to A thinl par^ 
thai] he extended at om^c and wiih'jut compemafion to the ii^e- 
«ndf Looltiiii; ai the wording of tintx ill olon^ it mi^ht Au^m 
ihat Ihp favon^d nnTTf^n Iihh thp H^ht to deninnd at onee the con- 
oeAhiunft made to flit^ third Rut, we tioliee, fonii IV cootaiDM 
the wortl "iTmnrali.itely. *' whiph i« Inrliieur in form 111. "We 
notice lihewiae that form T containa an expreM atiijulalton for 
a "conipc'iiHatiou," while I'ortn HI ctrntniun no tnrM jrtipulfttion. 
Ift 111 then lo he awumcd to be ^'unconditional!^* Here aicain, 
tomuig to form IV, wf Hiid th<^ word "Udcondiltonally-" Thia 
word ttoen not appi'-ar in form [11. Aro wp thot) to oagamo 
from tlii« that form III is eouditional. lu autithMit to form [V, 
or urv wv to hold it iinconilitional, in untithmi; to form Vt 
There in one piiirjipe from Ihe difficulty here presented; we may 
awiutiiK th»t 3iiii(!i? r«nn IN iimltr^t nu condition ft in uiicoiidi< 
tionnU nird frtuti that wt* vifl )>f led to the eourUiMon Ihnt the 
word "uuMMKlilEoiiyilly" ia iii.Mri'ti-d iti fonii IV nn a maltir of 
extra caution and for the aahc of cJcamcn. Shall we then ac- 
*ppl llw same reasoDiiiK with ivpard to the word '* immedi- 
ately/^ Kivinir formii 1)1 nnd IV r9«si^n1ially thr swtnt* moanini^t 
n ^ obvious thai the mere diacuRsicoi of temw will net carry 
to a ■fnnrluM'^r. 

Turning to the history of tho vlnvne and to the r»arly nwcr- 
tion* whieU wi^n* iimde coiicenimgr it* oharai^ler and [lurpose, 
wi- rtnd llmt. it* oHifinal fnnHion whk mil. to w^r-urr ni1vat]in^<H 
liul til iiiKtiit* a^aitiil diHf^riiiiJEintio:!, aud we llud bjicctal enipha- 
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HS laid upmi ttw THf-t that rl upprntcd to abolish, instead of 
ercating, iA?i^|i;«1itipH (Avhirh mnat in(*tud« ad\3U«Ug«fl on welt as 

Mr. rirrcnr* "Most-Pftvorcrl-Nftljon Trefttment" ctmlauis an 
excellent disciiflsiou of the simple reciprcic^nl form, nud of th^ im- 
perativt nnd Tj[»T>iujilic>rJftl form, ap|>l7in2 Hull'* rales for th* 
intCrrprotiitiinD cif Iroatice. 

3. Wbea the word« of a inuity fail to y^tdd a pUun aod 
rcaftouiklile voDM, thfj Rhr>ii1d b^ interpreted in such of th^ 
following W8JT5 lis niay be appropriate: 

a. By reL'ouno.* tu fhc? gc-Drml vimite nird lipirit of the treaty 
n» wbowri hy tlie cimlext of the iiir^oiuplefe, ainbiguoiia, op 
obacure paaia^va, or bjr tbn pmruiioEtft of thr iaKtruiantit as 
a wbolcn 

b- By takiiijr a reasonable itintr^Dd of Uic literal aenAc of 
the wurd \^hcD the two scnnc« do not nffnec. 

4, Whenever, or in ao far as, a stale doea not contract it- 
Bolf out of ttK t'undumuutal li^gal rielitM by oxpr«n laUfnaBV, 
n treat}- muitt he so construed fl£ to givo eff^t to tlioaa 
righu." 

Wc may well exhibit with these the following from amonp 
the mlea which Wharton pivoa for the iDlorpretation of trcAt- 
la: 

(6) "interpretation" gives Uie meaning of parti calar 

temiK to h& L'X|)luir]<-d hy looal oircumstaiieefl and by thA 
idi^mK which tht! frjiii)cr> of the treaty hjul in mind. (7) 
ir two meanmgK are adntiKNible, that is to be pi^f^rred 
M'liiirh ihv- party |in>poKlu^ thi> i-ianae knew at the time to be 
tliat whicb ^a^ held by the party ac^cieptinif iL' 




■"^1lT Hiir flit GI'ltbriT'ltiiTiv mlt i1#q iditiTt-rL rrtimn«n !(lftiErD- VJrM mitt d> 
B4ii<rfrip|iiin£ m> aw yat'\kKiK'0'i^ti\iairiir*tiiiywi-i iin tnrr>i'1ii ' K40finA<tn, a^. 
pit., X*;; ■' ' ' * ^-cfif. nliniti- *lfinl l HT^i rnl rt- 'yiiji^rf.I »-r iauiiMb*C«y 
iDi*ni (Jmruni* rta corceattooB du tartl ^rfinffnUonn*]' Mil mi RcIicmtDt^ru'nr. 

lllftrcl^r rtmllei- ruilrtp. rnll? ill- rLnilr Ltili-j-udlluml iiuLitk. tV. £99^ (-p^ 
-llalL luffrbiillutia] Ldiir, C(b Cyimoti, 33S-C0a 
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ing Uio eimple rcciprooal form of tbo c^latiM, wd filial that the 
pwjprooity i« Un* foundation of all." This 1>cing the c&mc, it u 
natural 1o infnr tliJit rvitiprvx^iiy vhould bo ^onuid^rfid o« th«i 
"foundation for the ^oeral corering c^Uiise whi(*h is to supply 
r.mittaoiiH Hint pr#*veiJi fiiinn> uuravorabl* disprmnriatitwiK. 
Tliin infi?ivjiri" Invinno-'* n \^*riainty wbeii exannnod in the light 
«f (Haira) ml« 4. A literal interpretation of the elauaen would 
dri^nvc h stfttr 1)ou]id fjy it of ntic of it« important Attributes of 
»ovciviKtitj\'* thot is. it would become a bar to the Btatc'a mak- 
i»g further arraof?(*m(aitB upcn ti^rma of reoiproetty witb other 
njitionK^ Sui*h K^riirtion* only f^nllov iipot) Xhm con«i>tit of a 
nation ii««lf. Only the iniiertioo of the words 'immediately and 
uucondittonnJIy" orthvir cqtiivHlentJi c^ao jiutify lliu aniQinption 
that n nutinn han ni> lM>nnd ilK'-lf. "Thp utipnlat.innM nf con- 
vrali<»(»« giiviMTiiug toiimn-rfirtl MuliduH tif nation!^ are tjaaed 
upon ulilily and n^iprocJty, QratnilouH conof^mlonEt, lnlc«;n in a 
literal sense, are unhnomi. *'■ 

With r<.'Kanl to th<' immediate and unconditional form of tho 
<Iauae Mr. Hrrod saya ; 

It hjiH hpcn iiriFpd thftt Ihp phrasr *'»ihHtl immediately hn 
nijoypd" iilmu's the i-laiiM- in the category of the imperative 
form, and smir^.A any favor whalrver in the snbjeGta of 
vbieb it treata eratnitonsly and wittiont condition. Unkfft 
eupportcd hy i»onic other stronp evidence, the claim cannot 
W ftufttftinod. "Immediately" refer* to the n^lf-cscenting 
nattire of the rluuae ftn<I m^t to the eonditions of enjoymeat 
The elauae embodyinR the phrojic "Mthout any eonaulta- 
tioD or delay" be« in the doubtful ground bHweun th« «imple 
fwiprocal and th<* imprnitive form. 

To ueenre beyond quowtion the interpretation of an imperative 
and imeonditionfil clau^. it is nf«^tin1 that it contain the 
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float* U te^ bAblTnfllt de nrt? •orw d^ Inl1#i : n#«nm{>tM «i pvumll an Htav 
«4ii1vii]ptt nkst," CtlT«. Dnlt InttinttlaDal CSa. ItW), 111. VOft-aoa- 
WhltoBT f, Aot»Tti»n. IW C 9. IW>T Ifl Op. *ttj <»sn1, AM 
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mrds "unrniKlilioiuHj'/' ^'without iwjuiTJi^ftnU, " or the lik^,' 
Tn tbi^ M^'Iil of Diir jiim'«y of favored-Daticai practice^ certaii) 
qTinliflrntidTiH may he KUfW*nln] Xo Mtutp of thfinr pninU- Tt b 
triji* tliAt ttiv principle of rtmiprocitjr is the foundatioD of com- 
racrcitLt tn^tirM. in tbftt each parly to a treaty aims to ft^t «oa«- 
thuig for what it givt^. But the tmnKiictifin ratty involve p«tt 
prcMOiU ur Future faTors. Aereoic^r in ibe inft^renoo that wa- 
pn>cit>' ehoald he c^ngiditrs-cj an |h« " fimnUaticnj f^r Uie oover- 
log dauae" — it is stilL possiM^ th&t if the treaty h^ rog&rdcd u 
n wholo^ tho cUtuv m«y tu luokod ii|>oii as guanuteeiag ar> ad- 
dltioDal r**tiirn. trt whichnvi»r l>nrty mHy ha-pppn li> profit by it. 
for tKn I'uneesaitJiu wiirh it lia& luad^ in the t^it of t]ve treat^^ 
The ^ving of ^iinrritxinii for coiuri?«ti<>ri. in the futun% may or 
mAy not have heeu implied, according to U»e poHcy of the con- 
trdL'tin^ pnrtif». A literal irterprvtation bec^nwa a bar tA the 
rnukjMi: of further trcjitics upiin a hfwos of reciprocity only id 
ca&(^ the state bttuiid ib unwiUinj; to fr^ncralize oodcobsioiu 
made in HiibEequnnt trcatitv. Somo s1e!«h hav« avowedly and 
coiifiiatentiy opposed this practice*, noire followed a policy of 
making i^cjmmon to r>]hi*r« iho coui^euioiis u-hl<>h they malce to 
one. Sofoe »itntP'5 hnvp done n«w tht nnt* «nfl nnw the other. 
Mr Hrnid'ii titntriiiL-tit htililh ^ood for ['tJunU-ifTi with a pnelite 
aimilar tn tbat *>f thr ['iiitrd StfttrA hiil not for nne in the j>oei> 
tioD of Orvat Britain. PnrtheT. we see how that ^eneralidnf 
prooew is not only pcyviMi* hut hii^lly pmctiiraMi^ amonir atat<« 
which have adopted the "conventional'' tariff system, for there 
it i« by moonit of this gencralisaing wrought by the most favored ^ 
nation clause that th^ c'cmvcntionnl lolif^dule is ma^e up, Aj^ain, 
the Decea^lty for considering in what period a treaty was made 
liecnrncH apparent. Without havlrri; dime* thi«, uneonfltt local 
treatiTie:!! may he read into a treaty whirh waa really madfl nn* 
der i^in^umstancea whic'h warrant thc^ aMiumpLion that tlie i>pp<^ 
site naa mc^aDt. It has been the tendency of lat« T«ara for 
eonntricH which formerly uaed the aimplc reciprocal form and 
which arc avowed advocatca of the uucoDditicnal ixitarprrtation 
to employ the fi»ll**r aiM more explieit form. IV, caUinj; for the 
''iinmudiute imd uncoaditional" grant, Thia seed not imply 
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Ihttt their rnrlit^r troutti^ tncont IcJw than that, and it is rewoa- 
obEo to mAko the aeeuDtption au^^'oatcd that tbm form in 
uaw iiKfi\ for pxtrn ijrtutimi. Yet w>.* may woll nffroc with Mr. 
H<srfKi that "to eeoure beyond question the interpretation cf nn 
iinp<?ratU* and unffmidilioriHl (4niH(?" this fiirm thiiijld hfl iia^d. 
N>nrly ?ill writ**rw diiiriiJw the ^niestion whether the provision 
fit the Enoat-favortfd- nation elaujce oughi to beluda men^ly rclju 
linn^ rxi!fl,i[i([ itt th(r tlmr of thi* rnTirLunion of the treaty or ciii^ht 
1o aetitre to the luost-favored-iiatiou n treatment eqtnd to that <if 
the ntitioD fit each nnd tatj raonvmi the mont favored, th&t w, 
M-helhcr the clause extends to favora irranled iu tlio futore. 
Von Melle adopU Ihe latter mtijrpr<'ltttKjn hm rrHi^nlml,* SiR. 
CnvBTotla citiTB De Cuwy, Piorc, Floilhorn, UTlmann, and l> 
Martens an sgreeJni; with Von Melle* M. Vieaer defends thai 
position VEgoroualy. On th« oUier himd, Huuterftfuille holds that 
the orlaufle» app)i«>fi nnly to fav[>r« (tTiKtini; nt the moment of the 
makiuif of l1»' Irealjr,*'' Pnulri-r-PiKirTi' tnki-M tliis jKiKitiuu,*' 
rflvaretta <'ite» Si*liiHp|inrell*t nn liolilinK Ihl* oi)iaii>ri>' There 
)iav(* hct-n mtn-itn\ in many tri-atiea ^^xjin-JiH ^tipulationH con- 
Cfmintf "fftTore which shall he granted hereafter" or special 
promiona ajfainnt futnrt diaeriuiination. These, U U anrued, 
vouJd Ih* rediindjint if Von Mt'll(;'« :ntcrpn*tJition weri? aepnpted, 
M- ViiHser answera that the faet of the appearance of the expresa 
alipuktion id certain trcatioa doea not justify tho ju-^mctit that 
it formn Ihprphy an aicojjtion to thf^ ffoncral rule. Or^ might 
tA M-ell ar^ue, lie says, that the pereialeiit repetition of this pro- 
vjKiun in (roLLii'K mintninin|f a i1pLnili?d I'lalMimtiun of the (danatf 



**1>la AA rich (L^gllf^'^ nctlliomunifi <lai* Opt btkIv^ C'wtriLh^wr nut <1l» 

fhif^Ailltfriri \4it1ori HMtpriM ii^I^p-IilT laU'lr'b :|r-Pi tiirlit vor-"iL.iminrn ^M 
WHM* iiiirii niriir Jintr-r iitn lt4*vrliT ^l-r M "ixttiwii null vim oIeUiih*'! fulcvn Kdr 
l4Uffv» nlmllrTi hii KivchirEiti. dfuii iLor rtiirclk sic UfsaTutlcE* ku Jm^ip 
IMEMat^ <>^^ VormciODiHr mit d^r iiPTin ita VHUKm McOniEiBien Kutloa 
cMcbCiAtFlTi iat In Duudii-u VvrifUKi'D Ut uitw^lrlcUlflh WMi, fliv diji itU- 
ligllrlt llribi tlrf lIfl»rbi?c(1nn[lKUDc »cb tuf JtE Eukuuft bc^hen aoll*' XijV 

^Jtvlrtivl'tlnriii Efjit dri EDH«rbi:fDTiBricfi>a Nflllon iann pur tl* fior Ol^lvImM' 
luQf vllirrttd (1<4 pitU4^ VrrEr>d*c]eiri»r mil di^r Jcrrflll; tm g<|niil|itrii ftrtldt^ 
tet Nntii^ r^rtCmdJTi wnHflnr (Von Wctlr. of. Ht , tv4,t 

"« Ff nni^r^iiirip : lEltfiin im OriaiBW, V. It. 3O0l JOl. 

" T*ridUr-rfHl*if4. IV. BM 
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in Ihe proof of its fti-noriLl iiccrpUPC€, FurUMrraon, tre^tiai 
rniMiticrce are lu^azit to hitve and miLit bave th«lr efttrt <m 
t'atiirr — why tTiniiitzihi liial. fJiis mip rluLtH* rpfom only In tt* 
prtwciit uid tlie p/ut 7 Tho cluuc, interpreted in Uiui vrmy. leas 
ito ^rt^ttlobl value, "MoaMtiToiTd-imtJon trchtmcnt mnvt 
tre^LtmcDt upon the fcotiui: of the &alion most f^vor^d At 
moKLont."** 

As a matter of fAct, tho gr^ntovt value of tbo etiuno is not 
what it oblaiij&, favors pr«ic«iit or future, but in what it 
viMit4 — dittcrimiuACioiui; aud iher^ fthoold aln> bo recogniswl lfc« 
dtsliiietion iilrt»iidy pninlrd out Untworo fnvoTS jprofuif^vi^ 
^rniiU-d Kud ri^Lu or privite^en purchostit To Big, Cararrta. 
applying HnlTA ruloj^ for intiTn^rrttiiioLi, il appvat* evideat iW 
by viilue of tie Hurda pur* aiid *implc, "there ia i^rzudfld lie 
nio«t' furor cd-tiAt)on trwilmi-nt," the coDcedlog slnlc simplj i: 
t«iidii to cxtond to tbc other coatroctAst tU the advanUjcej t^ 
TU%/iy recorded lo uiy other power without referriuff \c to? 
adv&ntajZDS which may his ai^eardiid m the future^ There a^ 
nciKl to maicktain that the ooDCMrioo of futitre AdTantapes u t 
eonfititueat elant^tit id Uie oUui^, uhioh. int«rpr«t«d in >n0 
manner, would rob t1ie conneding nUIp of ftne of its mat to' 
portunt RtlributoM of ftovureigDt^r by rastrictiti^ ita liben? tf 
a<?lion '* M. Viswr rrooifniw* no exainpleK where pracitee lui 
folkHtnl tln^ other, fir ''lijuited^lo-lho-preacnt," ayHtcm." Bw 
Kurely the chief complaitit which European nations have m*^ 
o^iDEft the applitntioTi inado by the Ucited States of the elMff 
baa been that the latter refuses to eonajddr subaeciticiit arfWC* 
mentit with third parties upon n reoiproi*a1 hata^ as afFeetinc iv 
most-favon^d Tint ion (blipations toward onptnal co-oontnetitv 
If thiB be net an example where pr»n-'!ki* foUcrara th« 0lHsr4» 
tent, where can we axpeet to l^nd an PTamplot Qraating U 
the praetlee of tbr !Tritt(>d Slnlea is Imaed on the difrtnetna W 
tween the kindx rather ihan thp fiW.^ of thi* eoDe^ndoo!^ ttt 
does not alter thta facrt nnd the character of that practice^ n» 
■iig^rtfi Ji^ain a difference between favoT« freely grmi: 
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favors exteniled in returD for a coinpeiijtiitioii, V^t It it con- 
ceded even in thn priwiliee r>f tlie lluitfltl Stntos Ibst the Tormflr 
cxtrnii iBuncdiEitcl.y or upoo demand to such nations as potoBSS 
moal-fftvottd-nation treaticB, 

When the second pflrty %*> a treaty cornea into the enjoyment 
of soino adT&ntate^ from the operation of a treaty Iry ;\lii<'h the' 
firrt party grants Home adronlage to a third, what l>ecomes of 
ihfl newly ncquiped Hght in caae tho troaty between the first and 
third pnrti«4 ia siiht^equ^ntly withdrawn 1 A difitiu^tion must be 
Diiuli? belb't^t-n f.itispn whpTi3 ?Biich Hght hus accnied Ui tbe sBfrnnd 
party merely as a aaatter of course, ajid those wliers tbere has 
heeu a special coTreepondentr between the first and seeood goT- 
crnmmti, Krontintf this nfw riKht to the latter. Lt^hr fueic^ats 
that the rifibt may havo beeomo un iutetn'al part of the convon- 
tional hiw Wwnen tbc two poWi*ni, which, althnii^h prowitig oat 
of the ^'H^inal treaty, has become Jndepondtnt of both the tro&ty 
and the mOHt favored- nation daufta. Even %o, if thu Booond 
niition bHE nor tnkctti tho trouble to nci'ur^ a dir^K r^coKnttmn 
gf auL'b riglit. it eaj: not expect that it will (continue after the 
ri;movii1 (if thi? urigirjhl grurt.^* Visaer and Cavanitta aj^nw 
with this. For iho advantages thus acquired, tbt second party 
haa ^iven nQthirti^ in retuiti. »nU to allow theae to continut- 
■wculd make them more durnbic than rights which have been 
gained by oxprcaa stipulation. If. however, the formalities h&To 
been oomph^d with and th*> right reodtrm^ed, Lohr hoMs that 
the favored treatoicmt should continue ko Imig as the original 
mcat-favored^nation treaty between the firet and seeond powers 
rein^inx in forty.^ Tt\ this. M. Vimw^r (pp. fil-6C), ^f^- H»-rod 
fpp. 31^32), and Sip. Cavfirptla Cpp. 172-174) do not ai«rnl, 
M. VinstT a^|j;u1^h, \^\\ tht' baaia of cii»jutiitrf cttUfia Cf^aat efftctuSt 
that the new trcotj with thf^ third power linvina been nbrognt^d, 
the foundation of the right no longer ejtista, Mr, Ucrod cxpa&da 
and illuKtratftsi tho siimf> principle, umintainin^ that the favors 
in Queetion. though ofFshoots of the oHifinal eonooflKion, yot ni- 
main subordinate to it. and that, under any other interpreta- 
tJOD, tho second nation would be Meeiirfing gmfix a new favor. 
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IhuH mabing it more* favored Uiad 1k« most- favored ti^tioD." 
Sur-h WHK thi< ptKirinn )i«ld in d«termiiiia^ the qnesliou vbieb 
ju-osp ovpr lUe appltL'atiou of »rfii-]i> JV cif tb« tnatj" of July 17, 
ISjS, lK'rwL*t>n lljiT T'tiifril Sn»f<*« HFiil Bel;riiim." In rai* ih* 
first and nccond power* have jimdn n sjjef-ifip «rnui|p*tii#'jil «x»- 
tcruititf tlii; favoj-K In qucjditui, wi fnTmnl vi to smotint tc a 
Ircflty. the row nrroniremeut comes eatirdy within the <^enitioci 
rf the olaijso. 

This nik <locH tii>t apply tn vested rijfht^ and intcr^oiti. 
The abrogatinDH suepenHJon. or tcrminatioQ of a treaty or aBj 
part of it by whieh vented ngiit* wur* wcured will in DO wiit 
impair or dp*troy Ihwn.*' 

Thi^ inatti-xr havnnfr beim BCttlod. another qof^stioo anMfl: 
wlketlierH wIk^ti two Dntir>tm u^^o upon tb^f int^rr^reta- 
tion of a trenfy between them, a third can, pl^dinft its mort- 
favored-ijalion cUiise. oppose ilwlf to Ihflt interprelatioti, pTO* 
vided it ojui iihctw Kiu'h iiiiprjirv^lation to I* wrauf{_ M. VImst 
ai^u^. ^'Hh Sehraut. that it can aot» while Von Melle aiHrm* 
that, it luny,'" To aiiM^'pr this itufHtion tt vrould he ncioeiBry 
tirat to decide what would constitute a proof by a third 



C0Dl«aanC \n Avtinntrm «i>»r]iiRv ej^twiih c-Hdnn. i3f« tiwn nr pnTMat 

clA iTR mriniNvn (tar U luir dn rtnlivruvni dr 1a naiU-n to ^<ln« imtirtafA^J 

on^ruil. A^. ^J,H 33. 

*"lCt rp< CABifactutii Bfftil* p«iivAiit dtclOar ■!. et jvoqu'* (|tuL pttel. I« 
nPftnLa««i i-n quvHflcn «Lliir«nT Vt^rlli'nivnl. T\ «-r«l1 rlrUk" trv^ ^lr«rk(» •!. aim 
<^Iiil« ^runl it'nrr.'rifc] mir li»n 'IrniiB rl^mninnl jmur -ui i iiii rcrrtata trm.l(A^ m 

di-oHi iairi» on pint pulMnnlt ^jiTiis nr lr> d#*ilr*n( nn-Tn/*m»<. ' VMvr. •#. 

k^iiH diti^ • * • -firiiir filiJiTni niir iJriinrl jlim UrlailirciinBtWnvtfvcbiB 
tritw anrlprvliltc j^unl-irimi; irii-^T nmi'HdiiiTmi; in ilm icm-l hii«t itenq Bk<li 
hmkiiK(tti]i't]*-ii ki^nrii-u, wt-rm Mr llr rvi'UiUtLErif itiivi AulT^Hiiiir Hrr trtinrt^ 
VtTlrJJUHlH^nTlrncjmie nk'ln bi'ilflflrn wcrOi'fl linmi.' VMoohi wttd *ln *^ 
lri>£HniQA«lE i^liiHcr^Limiri* n^L-^hT Arljitf^in lamcii ITgiteflEB l^«C% bte >ij (tHf 
miitilrllrhlirlira %'('rrlDl;artiiix flln'f n-lnp A^ifl»*(»nin *tat^r ArAil'-rviif ■!■ Iv^r- 
lKEi4l'>. In F*tttv ftn^r M^lii|lip|[Eln«iliriqi(>kl4iiiM| tiMfh tod drtt<«« fttulac *n 
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that tlie iutcrpretalion of tlietr own Trraty hy the twci (Tontract* 
anta is *'wTOn|f/* Whitt mcy sftti»iy n third party is very un- 
likely tn lie Bfltisfftctory to tlic first and aocond. and the "proof" 
i* not likoiy to be oool-Iumivo, Sun-ly, under the nil« for in- 
l«rpr»tii]|c IrtTtttifts, iherp <»aji b*i little jrroiind for differeioe of 
opinion other than &n it tuay bin^o npon pL-culiaritiui in the 
cirvijirixtimerii itmU-r whfch oup f^r hnt.h trf*nti<« were tnndo. It 
would xeem almoHt mirmitruTertilile that 1.h« interL>relation to 
whit'h the iiiHki-r» «f n Iri'^ty a^nif shnll, utt n-gMrtl* that tri^aty^ 
ffovcn* Ihcir rrlatiouR. and bo finaL-^ 

What effect will the tihroi^ation of a treaty by one party with* 
out thr (^onsiiiit of thf? other hnvr upon the most- f a vc»rc(l -ration 
treaty of a third? Jt ie frequcatiy provided in a treaty that it 
may be abrof^atod by ehhi^r natiou, or thut utter a given time, 
it inny ho abrci^At^d upon a ifiv^n notice. If \hnr» \k no provi- 
sion ID tbe Ireatyn amt if a treaty h to exist for a apeeiHi^d lime, 
the uiiilnLi^ral dc^niuii'iaUon nbauld havr no rffTec^t bt^frvrt! the «md 
of the Hpeeified |jerirKl. Suppose, however, a t'ountry hreatta ft 
treaty, Kvr.n of tliix iu>rt, and in violation of what neem to b« 
the principles of interiialioual law. Th^re ib no remedy except 
that of war for th* w>eond party. WJmt l>eeomea of the most- 
favored -nation ri(chts of V. third piirly? Appamnlly Ihuy will 
fad. jufit as tliou^h the treaty bad br>en refrulorly abrogated. 

Suppojtf^ nfltfr two nationii havt inade a treaty on the baaia of 
the moBt-favored-nation, one, tlirnLigh wur or othrrwifio, hises r 
part of the territory wiihin whieh the other enjoyed special 
privilnges Cun tlip olhor nation diuin a roiilinnani^e of tliis 
mosl-favored-iiflliuD treatuipni within that territory? The doc- 
trine or r4S irantii cum sutr hanorrs lui^ht aeem to imply tliat the 
obli^tioi) should continue* To apply this, hfiwrvrr, is to over- 
look the dintinplion lietween obJieationa real and oblijjations p<'r- 
sonai fLS they appertain to a Ertatc. The obligation* of allianoe, 
friendship, ecjmmL*rL*L', navigation* extradition, and in ^itre! the 
ptrsonal r^lalionfl of a ceding ilat* do not follow the ceded 



Be ^flfral. lie (fiiHlfm-- -'tat o'ft rkn A ftlP- arop « ln>nd Mt n* iwuf M^fi'^f 
auc^ar InHimiK iur i^d 4ppl[o4flia" ^Vlii«r. op. ril.^ 81.} f/, HbH'* Iflu*- 
MtlflUl U«. nU ICd , Pmrt S. Cbapttf 10. 
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property. Tha third power can not, thruiugh the app]ii?fttkiD nf 
thei uiOHt<favor«Z'iLahon cUtinr?. continue to enjoy sach ngihts in 
tho ccdod or withdrawn tcrntory." 

In taking up the couditi<inal d&xnw M. Viioer pcinto out ttiAl 
f) dtfitii^cttoD — which hiu otxiinarily btxa ovotlooked— mnat Ix 
rooojCTiiiod betwoQu two lonna in which it occtire. llie oondi- 
hon mft^ be cither (1) when a ^pMi«l oonditaon most be fiil- 
fUlf^d in ard^-r Ut giv^ birth to th« rijrht to favored nation tnt^ 
menl — for inatanoc «n^ Ux whieL the duty an certain good* ii 
Uiwnnn! if impiirlcil ilm^rtly frnm ihr- (<a>imtry of the oHfin: or 
(2) one in which &q equivaleal is q)eciG«d for, Uie faTcir«d in* 
tt-retit mid Um ci:iudiUoQ being aeparati;, unc «lalr mrrrlj ^xmg 
the other certain privilc^ea on the general undcrstandinit that 
the kttor will ^ve iwilaia privilesta in r«tum. In the fomer 
ciLftc, the Mcond nntion cim only olAim the favor in'anted to a 
third by the first upon fulfilling thd r^tne ffpdeided ooodiliOD. 
There can bo no ehargu of diicrimination if the eoodltiona fao 
not be dtiplieated. CaAOH ci^-ciir whon^ partii^Lilar taiiffA art 
aceor-ded to [uerchandiae imported hy a certain route or tn a 
ri^rtiiin way, Juid wU<n* Hpniriftl oireumxtancen govrm the iia- 
jiorLatiou of raw matci-ial, tDerchajidise sent to feirs,. petty ndffll- 
borhood traoMieticrnA in live fftock and produce, &Dd hordes^ 
commerce jrcneraliy. I'hese thinjEf arc tistiAlly Arranffcd for in 
treatioH, Ah a mle contiGruoua states alona enjoy tbe b«liaflt of 
enoh etipulatioTiA, other nationfi boing unable to fulfill tbe eaa- 
dilioofl. SL>hraul» is of the opinion that the elanw of the icert- 
favored-natidn dfit^s not apply to auoh iraniactiona. Von Mdlet 
and VJMert hold that treatiew should mi Bproify if thriK tbiap 
)ir« to ha t^cL'jtiti]. that ia, that the elauae ahould apply- Thv 
faot ihat in many treaties upcHal prorwitm w made to oi>Ter 
Ihrsc <:nji«r*» would seem lo support this view. Yet tbe fact thai 
on account of contiei>Hy> political rtrlatioQs, ete., tbia ezceptiooftl 
trt^atmi'iit prcTalla m many cnsea without nucb «pee]fieatM& 
makes it impooFiblc to lay thia down as a general role. 

Supporters of the limited interpretation of the eluitte elain 



■Sm CmvarctU. Op. cit., 1*1-]|I1L 
■ Op. rti., &1. 
t Off. cit.. SSIL 
top. Oil., 1«1 
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for t)t« iDt«rpretetiou of the conditictial clause, in the B«<^ond 
form fl8 well as tlie Srst, ibat all ore treated od a footing cf 
cquolily if all may obtain thu Hamo advantages by fulfilling a 
like L'ODdJtion, that in. Ibat the deTnaod for coinp«iisatioQ does 
ti9l ouubLitiilti am iiifriuijpiiM-til of Uie djiuse. This view, aaya 
H> VisHT, cnu be held on)j by thuic who lofi« HJgbt of the dia- 
tinctioD between Ibe two forms uf tlie condition.''^ Yon Melle 
iiJcewiic accept* tbi* vicw.^ This ia nothiBg more than r«peat- 
iDf: that these writers hoJd to the nnccnditicnal and literal — 
wore than literal, in faot— iuterpKtation. The diKtinclioc be- 
Iwcon tho t^vo kicds of coDditioBR ia ^und, but the recognition 
of it 4o«a not inevitably lead to the aocepUtion of M. Viasar'a 
coniduaiou. Von Mvllt* hdd M. Visscr's opinion conoernStig 
both, without — as M, Vi»«er points out — apparently having no- 
ticed the diHliDi^tJLiD Imtwtsfii the two. Mow, having the differ- 
ence printed ont, we are as far from aecepttng M. Visacr's Hub- 
wquent Ibe of reasoning aa we would be if we failed to recog- 
oiac tbe diittinctioDH in addition to the oxceptiona to that posi- 
tion indicatod cUcwbere in this paper. Jittle can be added hcrre 
other than to deny thM it ''makca no dttterenve on what eon- 
ditiotic the fintt state hax mnde a treaty with a third" artd that 
"it is a matter of no ditTerenee to other [second) statBS wbetbttT- 
thi« transiiclion ho ^-allod ii *favor" or 'n*(*ipnH*Hy-' "" l^A 
tt do«s make a difference to the first state whether ita cooceesioA 
to a thin! i» frw^lj' is^vnn (^'tav^ir*') or granted for a returOv 
("reciprocity'^ is incoDtcstablc. That it should — and in fact. 



■ "rir Ift fUuiD do Ifl rmDin U plflS ftmrlirr. ni ftKt ii pnlrp OaTiH iiC- 
miTt ]fr Croll nmt v* iptrr^Ca jouinoot Oaoi l» lernrDlr* <1ii cormlficlnaE iTurit 
lT«ltfCt«itf ^lOki d ^Lul An tuiii DUtrv filat. ' ' *L'i>ijjl 'ivi t'tit^av,- tut- 
frflp i!]auBL> q'ei rhu & talrr ■*« ■«■ cond^Uou Impn^i A dfa tlvrt par hk 
Cvrontt«<lnti(, IjuieILb qup clul-d n* Dotit piu m itppfLor coblra In ^'(■''nltr OULf 
& U MQfTuUuii cuDduv AT«c uii clcn. A r^g«rd d* c? premier ^lac c«tfc cvd^ 
VMllOck Ht (mr rnir fifrr aftoa Jam U no fult fm* parli« *t qnl nc p^ul nl Mil 
Impncf den abUriHunB bI modlflcr tf* ilr>lt4 CfU'^ convrritlmi nc pout done 
pu folln l« droit da prvml«r Atit dr> pirtiffrpor dukt la doaalnc da lan eoonn^ 

tiiMttU qiH. pir rfeifcninpHinoinvBl dp U <*f»n fill kin. iin fro^alATn4> Ainl ■ 'kMcDD 
nn tnliamiflC fimtM £»Dr c«ruina d* ■« inlArAr^ n trttb*m*nE h>iiih# dint 
1« dnmatna dp [« FltUi^ He It n«rir>r liB pitll TavAnVF. 1oni]i]i> ivll'-rt fe'Rprihr|iLn 

>»vnT> lifiift ftp, (j«, lOB-aoe. 
■'viHR. Dp, «4i.. sn. 
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<loc»— moke & v^ry n**! rfilforpnc* to n nwonil frtnto follou-a from 
lb* ra«t ihHt *'fiiv(.r*," "frc^'lj ifivi-n", lo a thini lut^ not in 
practice deniinl if wid niiiy in case Ihey wene r<tfuMd ccolid il 
clnim Ibat it was bciuif diwTiiimiati^il jif^ainKl ii» the adwitagv 
of tfap **imHT^favonnl" iJiini M«t*^ w^hJIe. in iwai? of nviproeiyr 
hetwcen Ihc tirnt Aod tbird statca. U bcH-uiiiw* n riuvwtJoD anBwe^ 
able oflon only by eRpmouvVn whether one or the othrr niitka 
i* more favored, ,\l. Visbpi- refuses to dlHttiiKuinh between tin 
trunRSctions lo whioto the terms arc rettju^iv^y appU«d. Moi^ 
ovvp. (?vi>ii tliou^li ibeiv lany Ik? ground for &r^iitif> that Ih? 
inujtiti!ifird dausp guarnntf-efi Ihe cr>-coDira<'taiit n *'tT«atiaeot 
m no reapevt ^e8H-favored than that of nny oUi^r state,*' it k 
nlfjigi'tbiT ti¥i mivh til make llie *BAmo dairii for the tfuatifUi 
and vondiiioital fonn. mid Ihe b<^ti tlmt Hluiuld Im claimed for 
tbe latter is that it should act as a jEuarantce aud a pn>hibltiau 
aifamat tlie stcuad nation l>ebg denied the opportunity to 
miikc nn ^'ipiivnlcnt cdnr^mitJn whereby it may obtain any ad- 
vantage granted a third. We arc therefore oMif^d to take mX' 
ti'ption to M, Visaer's attitudl^ on th;tt point. 

A <|iioBtion whioh has brought the olaoee into more proniiixflcc 
than any other of late yearn, and which haft alFoctcd Knjelufa 
tariff policy as perhaps no other, is that of run n t*s run J ling duiici. 
The "MKJunty" has lieen ulmnieteriitfd hh an attempt hy the ri- 
porting country to render iUunnry the pmUie-tivft diitiea Icrkd 
hy importing <;ountri(yi!- The defirirtion ia incorrect, ii> n wrwL 
laAHimti^h Firt the lioiinty is paid jtiat the name upon artieles ei< 
ported to eouutripa which levy no duty aa upon t3ioae exported 
to eouutms which have a protective tariff. It is, however, very 
SHKKcstive of the purpose and cffeet of the bounty in dom« C4k«»- 

The rielit to levy countervailing dirties has be«D sucefiwfollx 
defended on ctroiiomi*? grounds. Can it bt aa eoin^hisiviely de- 
fended on Iceal grounds? Are eountervading duti^^H eompatildt 
with thi? moat -favored-nation clause f Aa the queKtiun liui b«ei 
raised ehiefly with regard to sugar, mid as the sugar cantrorenr 
iliU)fitrat^*ft irs ehief pninlK, wi' itmy liinU the cotiaidcrMtiiiu t* 
eertain phiwrK nf that suhjet'l," 



vjtlllhX <l4it«^*- L<\>F I'Tlfff i^Liniil. tiw VlutfT, op. r4t.. JU^I7<1. Tttr not* H» 
p|0|« hWofy uml fnUor <t(«PiiMlon. Kiirmrinci. Ofi. rt» , CUBim. in. IV. T. 
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In lfi74, Ort-Hl Hnt«iii removed entirel)' tbe Uriff od sugar* 
The mail u foci It re re of chcx^olate, tiiarn»ilmlff And otJi^ ^^ff^ 
piHHlucls j»r*JMiH»ri*il irtiiiicnwiy, hnt thp Miinii*'proHnHnR British 
tolonicft ftuir<?r(Hl iU ouce. I'uaiu-qiii-iilky ihv-y mni llir Kn^lixli 
miK^ir ri'^ncm prtitioucd for n countcrvEtilmt; duty &s&iiMi the 
boucty-fed *UiEnrs of the Contineot. Sioee tlial lime tie que«- 
fioia has oocupimi a very iinpnrtaDt place in politicorconoraic 
controvprKy, In IS80, tho British law offi*?<?rs dwlarcd counter- 
vailing duties ineompatiblT* with Iht luoM favorod nation cluueu^. 
In s]iih- c>f afritaiiun in 1SH| unrl in 18S4, the ffovomraont, 
though rnpd^iii/in^ the impf>rtnrre of prdtwtmn sRainst Eoro- 
peaij HUgaf, fell that If woiilil bi- rrnpoKKiMr' in iisi' Iht^Kty duti^fK 
whil<? Iho tr^'^ticK w<*rc in force. In 18H8, reprcucnttttives of 
Holland. Euiflmid. Oernuaiiy. Auatrin. Belirluza. Bpaia. Italy, 
&nil RuMin sigiird the Sii^ar Convcntiim, which provided that 
cech country should exclude bouuticd suicar, Of the diacusaioDfl. 
and the uttitudc of tho powoi^ at that time. M, Viascr Bay»: 
■'Wi> iMiTi nnt drdui?<? from the net «f Ihi^ confcrpm-o n F,*imonhl 
rcoogLitiou of the prinejple that the clause of the mofft-favored- 
nution pi>rntitJ£ tlw application of coimtervail^n^ duties. Be- 
sides. Ibp corvpntion wns not ratifli-rl *'" TT, wiv'ms that the 
Brilixh forrif^n ollu-e even ihea ivand that tlie clause in their 
trralied wmild prevent. Mirir adhenrnt^e to Ihfl couveuliou-" Den- 
mark ap(>eani to have refused for the aamc reaaon to sign the 
convention, 

ill 18*19, however, iho new OMinorrative ministry advocated 
Ie(;mlation to forbid the importation of boiintJed su^r. In 1897 
was formed the Anti-Bounty LeiitfUiv Tnder the Tariff Amend- 
ment Aet of Mareh 20. 11499. eoimt^rvailtng duties equid to the 
fcireiffn hoimtictt w'^*n» Urd <m su^ar im|>nrted into India. Tlie 
House of Coodmins volpd tn give thr govrrnnu-n t a frr?^ lutiid 
for further mea»iirrt< which mlg;ht be necessary for the prolcc* 
tiini of British- Indian *ugiir industries.** Thi« levying of coon- 
lervAJIinpr diititH to ueiitraliEo supar Iwnnlies hrw hcco ehorac- 
Un;^d as "the Hrs^t sU^p t^wwd rover*inpf the free-traA* policy." 



vtiH^p. rtp cir,. inn. 

Kiafinana, op, vil , 309. 
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In corrchpouLleocc viiHi Bunia in 1899, tlie Brituli foreign offlw 
de&lAivd tliMC duticft iL4k violfttioD of th« mwt-fATortfd-iuitin 
dttUM. Lord tial»bury Ucid Ujut the Jlitisian system of rep^- 
lug €3c«ise dutiw on aui:&r in caae of exportation bad ihe mim 
cffoct a* a "bounty of a tnort! ilvrcot nature;** that it wu tb 
intADtioEi of th« most fnvorod- nation oUufC that icooUs shall en- 
Jor equalitj' o£ tr«at>n(-itt, but not preferenttal advantagM: that 
vrhm an artilFlcial pn-fcrrnnn wmt produced b^ tho diraet Ice*- 
ladve a(?t of ooe party to a inott-favnrpd'nAiion a^r«em«D1. tbt 
cjfJirr govrrnmf'rrt might "mlreioi the balmKfi* of Inulo whip^hnl 
IhuH l)eei] artitloially disturttPiV by dinronii lining tht* hcMniy 
or thcr tcrtfmlfltivu avi proiluditflr the o£Bcial stimulus,** The mm 
poaitkou was taken by the Forriini Office and the Britisfa rtpr^ 
aentalivcK at the Bmasela Susar Convention tad by Lord Cm 
boomc, Mr. Balfour, and L^rd Lanadown^ in 1902. LonI 
Lansdown^ eveii olTored to ahropati? Ih* Rinasian treaty.'* 

In 1994, utidcr Ihc VVibcr>n Act, ihc United STat«« laid oount«r 
v&iling duties on HouTitipd NUftar. (firniAuy cihjoct^d, efipecjudlr 
vm ih% groutitlc that bounlien are purely a doDkeatte affair of tk 
exporting nation, and do not thpiTforv aflW'l thv importing CDOja- 
try. and Ibut tbi< allitudc of Out Uniti-d Stat&H wuiiM n^nder Hut 
efTi-ru of the moHl-f&vored-tialion rlnnw^ ilhutory by ^uliji^'Ciac 
tbp esportinc parly t" arbitmry duiiea which it was the ob- 
ject oF the daiuif to prevent. Secretary Grtaham held that the 
iifl wa.1 in violatiini of the treaty obliKattons of the United 
States," and I'i'csidcnt Cleveland reei>mmend<?d hut did not ae 
cur« the repeal of the portion of thci niatni" iinpomnp the daty." 

In 1997, CongrftM pasKod the Dinpley Tariff Act. amooif 
whose provIfiiotiB was one whereby an additional duty e^^naltotitt 



"Note 10 llif KiiuUn iOTmracot. Jpiy IS. IflW. »»!. I»»p. OMavtnul 
:Co, I (lt»f>3*- ftrn VoflrP, dp. HI, V. B«?, 

(pmlfia froL* ijrjnnfT pnvlne <*fliiTitrti» Ta nM fi*|ymBHp to iny fn«aBR* !*■» 
IDB^^ i>i' <'<!DvMrrorl ■» «f»tiittltui]Dir 1 (llfenteTnJirinri tir iIim* FomttTi** affc* 

rrlidluHfin •tfulnkC Tht* rnvliw or xnAnorDnum ol Bttrb ooaairi«« It l« «* 

ty th* TBr7 mcADi fi>r1iUd<^ by fbc irntr- S««, Hr, OrBliam to twm 
CIprflHml, Orr i::, i«ir4, U. ft Pof. ItfJ.- ttl»4. 2Aa. 
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DVt AHKnint of the hntrnty was to be 1«v)«d on bounty-fed articUa 
(8m. &]. The Eumpeiin pmtesU nf 1S94 were repPAtod, Rui- 
%\m, O^rmHtiy, nni;] Austria.' Hungary pflppoiHUy. Haimed that 
t}\ttar ilulieB violuU-iJ Lreuly right**- SetreUiry Oliiey, almiiddii- 
iDg the attitude oAaiimcJ by Secretary Qrcsbom tbrce years be- 
fore, denied the validity of iheit coDtentions^ arguinif ; 

1. Tht. moctt'fnvorcd-nntion clAU^e can not interfere witb intcx* 
national TOinilationa. 

3. The tai-ifT is a etatuti^ enaet«d latter than tbe coDdusion of 
the treaty, and *o far aa inconitiiittTnt with it JH cootroIliD^. 

9, RepresentativM, net only of Great Britain, bat of G«nnany 
m weU, had fttpressly dei^lareci n\ ihe ^^uiifrrcnet; of 1888 that 
tiM export KMgB.v hounly oi a country mieht he eoanteraeted by 
the tm|iort au^pir duly of another without cauKin? nny diKtrrim- 
iiuitioD which could he deemed a violation of the terms of the 
most-fa vored-Dation claufle.'* 

By the JirLUWcIn Sugar (.Convention of Alarnh b, 1902, the Aiff- 
natory pcwore. Groat Bntain, Uonnany, A«stna-HunRa?y, 
Fraoce, Belgium, HoUan<^, It^ly^ Spain, and Sw«ien. agreed to 
prohibit the importation into th^ir temtori<t£ of bounty'fnd 
scgar. RussiiL, not having been a party to this convention, suh- 
^vrqurntly prolrKlrtl vigoniUHly 4gHi]ta;t Ihn <iounti*rvaitirig iIuLicH 
imposed by Ibe United States and Hn^land. iioth theee jwwers^ 
however, inaiut&ljQcd not only th« ndoOMity for, but the leg&lity 
of these dutieSi*^ ood the Sugar Commi«ion dcc1an-d thjit the 
nManft employed by the Buasian government to encouroirc the 
enltivntion and oxportation of «iigar coDHtitutes bounty feeding. 
Ruama ugned the Sugar Convention in December, J90T. 



*'Mr. 0tn<7. .\uv. IJl. IfiD^. M Oy- ^- ^S: Ufton^ op, at,. V SOe, Hr. 
Bhi^raum t« Mr. tm ntlcticiiAU, Hfpl. 22, 1*1>T. V. a. Poif. ttrf., IMiT, I"*, 

■ When? t mi it tmpimr'A or htj nmr^r produced, but 1* mvltlwl pn all Mfkr 
«Tporl<d. ftftJ ihc fiiiuttff «l>(A^na tv^m hJn (P*v*nimt>ni #ol''1j bp munn flf 
MjGih OiporlMllfrti ■ i*>TlLflr4tp, vblfL bw pn Acnial vilun and t* vtTiM* In 
tba opttt a3«i4ne, iba rafnldton of tb« ttr |i in «Ai«?t « Tiaapij viiicb iuVh 
JhCs tll« m^r. 0T1 ri* [m^nnAiinn InTu tlw Lnlrfil KrAli<4 la tin niltlillDDAl 
Avty t^jomt ta tCi* antlrv AtncuDl ttf fli'' bMinfr- iirrnnllDf lo tlie nf^t of 
CMfm*. Juir 34. IWI, .10 Mm, bi L. 'Jm. Iiuwn* tv IT ■». (iwni. 1»T 
tt. R 4llfL. "^ftrb rlPH fi«[iirFiLuiiiri'n Ixinl Cnntiourrjt^ii unil Bnifuur'iL 
■ « • 1002, ACtH^lm iiicb (^]ii iirij» n<rbIsulJicIii<ii d*r J^triljp'n Drlf< 
iKhFtt lav tiiHovn TurtullifEcn, wddm slcb tu doa (ItldlCD Blnua crftuaaerl 
htL" iKiLufmaiin, u^^ (if.. S£)T,> 
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^^^V The urfftiment in jUK|itlnitii>[] of ttiv diitW in their relation 

^V t€ the tnoHt-ra voted -nation clfiiue U, that if thf* importing cikui* 

^B trj accept* sJI Migon od «ijtinJ tmnrt, thui ccm^titutcs a discrim- 

^^ iofttion ainu&at coUDtrics which pav no hounlics and thoae whkh 

^H pay 1l<9» Lhim tin; bigticvt, to the u<lviiiitji^ uf thottc countt^ 

^1 which pay Ihr hif^hrflt, and thut tIiin i« 4>ontrAry to the apirit ^f 

^B the elaiiito. M, Viwer argues, id egr««iDent wjih Mr, Orv-shAin- 

^H that it nhfmld inuko no dllTerenee lo the importing oountrv what 

^^ were the L'ondilionR of i^xpn rial inn, hk nnly the waj" in vth'jfh 

nrliHrt rrilfr il« pi>rU eumn'riiH il ; further, thul, tho ptirp'ii' 

of the claxiw hring tb pn-rvi-tit iirhitriiry cli.ioriminAtion. a natunt 

haiv no right in tnnVv nrViiTury claaaiEcationa ; that tvi* miKht a^ 

weU diacriminotc hctircc-D monarchies and reptiblics aa 1>Kvr«ai 

bounty -paying and non-bounty- paying couDtrics ; that th« bonatj 

system i», hkc th? prol**ctive ayHlftm. mi^rely a ninttor of int«miJ 

policy: and that the applicntioD of ^^luntirrrnitiajE; dutiua con- 

fltitiitcM jtn intorferenee ^th the internal legiaJation of tho ax- 

porttng country-" 

He rec^iognlfed" (writing in 1^102) that Ih^ duties wero hwg 
n^ed more and more, but nttrihulKd ttiia to m-DnnmiCp not at all 
lo juriatii?, L^aiitteh. 

"La cotnpatihJIilV^ d<^ droita comi^eusateota avi^ ta claoff 
' * * n'^taot pas soutcnabb^ il faut a'^tonner que <c 
aystdoie fiuv« cnrorc tant do proirr^. Scnie J& politique 
iconomique en cat canac, " Static wish to do away vritb 
bountien, but cannot do ho on acoount of laokc ot unanimity 
Countervailing dnlit* work t^ivrnrd thifi end. In ofTectiag 
this object, many utates have had too litth^ regard for the 
jnristio aide and the \vgn\ quisrtions involved.'* 
Kanfraonn, on the other bflnrl, rlu-Ji ii long li»(t iif npiniont nu- 
taining the Ic^gnlity find justit^c of the duties." He hirnnelf tata 



tnlfor*. mult nuuE IB mHAllirv it'tclr i1«a dlffAr^aa 4tlU h DVHtm* 

roart PUfn-'o flp Ipmim (lirn I'liri on I autiT wtm, Oa tio D*in Qonr ft»FUTti#^ 

npfompiitllilMl* d4 «• flrolu htw In claiNe • * "-■• Vl»wr, 00. eo, IH^ 
• Yl«f-f. Op, rtl,. 17*1-177 
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the view that tlic iHoi»t'f*tvi>rt?J-iiiitiOTi t*lnij»T d(MT» not rm-liid 
cf>uiitcr\-iulinjr duties, but forbids only a 6ied coon tor vailing 
duty d<'l<'rmiiicd upon tin? basis of (Lt tiij-htwl txport bountj" 
paitl, which would be niunit'i'stly iinfitir lo otbcr bounly-paycra 
wlio |my JfHs,*" 

If politioal et'onomy i^; — ufi M. Viwivr puiriu cmt— the Cbuse, 
and if a letnlinuit« object, ihi? doinR away with <'omra*>Tvi«l in- 
«flUiLlit^<*4. M to be atTatned. aiirely ihir rnOMt-fiiv»nsl^nali4>tt I'bitiNc 
ou^hl iHjf. Im' Invi*knl in furbid |jh#«' ^'oimh-rv^il injf diili^* — f»>r 
the clauM owc» tt« c-:ci»teiicc, if not itf origin, to prai=ti<^ «uo- 
aomic ceceaaiti^a^ it baa In^n a moat pott'ttt inNtnuncat in thr 
atrLifrcl^ fur i-rimmortrittl equality, ond tbe hi^liwt value set upon 
it bv friends tind eDOmies alike ha^ been ltd |jo\i-er to level arti- 
ficial iuequalitit^ aud maintain L:i>mmeruiul (equilibrium, 

Int^nmtioniil law b&n not ypt become no establisbed thai it 
may be cited a^ either alBnuing or denying the right in question ; 
whrttnvipr :ip]>*'am thp tnor^ pmcticid and equitable interpretation 
will bt-rome the law. At present, economSe Sntereata. the equitiot 
involvi^l, and thr trnrWit^y of intemationnT upltiioii (wilnivi; thr 
DruAaelfl Su^rar Conventiou) utfi'tainly favor the attitude aa- 
■umed by tbc United StoteA and Great Britain* 

Mr. Herod (Chapters VI-X) ccnsiders in detail muny comb, 
from which he drnwa eoneluaiona which we may conviaieutly 
KTOup aod coDwidor ac a body of quaiti-rtilofl, for mostfarored- 
nation treatment. Omiltinfr the diaeuseiori. we wr>iild dte as 
mmon(f th« morp important of these, the fallowing; 

1. The ^en^ral form of the mcst- favored -nation pluuse. or 
the mope limilpd form (ipiiyi/yiug "no other ur higher duties" 
requires that duties on imports end rxpt>rlJ5 shnll he uniform 
and enlleetcd vrithoul any unfair discrinunatiou atrainat the 
products of the coutraetins; state, [pp. 57-S.) 



fllntnii, c4Dpa» ;H<f. ?*;« 3vn, On tho ^nllr'j of Knjitiina, f%M, irurt rtn^- Ur 
Bffroil rciuMcn iho dutJck both tqulCibta Bad 1qc*1. Hired. ff|i, di,, 121. 



[401] 



76 BUUJCTIN OP TBB tntTTBlfiltr OT 

2. Tbc equality of duties appLes to the time at vhitb tbey 
are tevi^ as well ms to their axoDUDt. (p. 60.) 

Z^ Sil^&oe ^n the part of the legislature mid^r iti 9i>T<ntdKQ 
povers, to regulate oammeree, miplieii that that branch of 
GOinmorce on which do expretaion is giren is to be trt^ (pp. 

4. It does not concern one ntatt that the articles of eoD- 
laorcc of another arc taxed or free of duty, provided that th« 
eiiforc6JUCiil of the Jegialation gOTenung their taxation in no 
way diflcriminatiTf o^amst itfl own articlca of oommurcc. <pp 

5. A atatft wiM not b« acquitted of a chnr^ of unfair isd 
unequal diaorimination if it extendi a gratuitijiia favor to tte 
products tif a pflrticuUr ^ographteal district which may or 
may not contain organized states and rcfuaeii it to imti«ai> 
which ore eutittcd to the aarac tiYatmcnt under the tfMA- 
favored-nation olaiua. (p< 7(X) 

6. A reflation which relieves the importer of good* of a 
country from any charge on the transactioik neceoaaf? t» 
bring the gcods to the ecller most bo oxteodod upon equal 
lermfi to the importers of the goods of thoao nationa which 
enjoy the privilegefl of the mast-farored-nation- (p, 77,) 

7. Where a tonnage tax i» nntional in ohArncter, and a favor 
IB extended by ono nation to th«i ves««]s of another, the jwnr 
favor upon Idrnig of reeipro<?ily should bo readily ^rontod to 
the vess(?)s of all other nnltorua t-ttjoylng the privilege af 
moAt- favored-nation treatment, (p. 62.) 

8. A nation enjoying the priipnTeges of most-fitvorcfd- nation 
brealment in matters of coinmerce eaji JHKlly claim, ttpod 
tarm* **f reeiprcioily. rates aw iovv ns IhoHe otenLtud under lite 
conditions to any other nation. Thin applirx to railroad 
rates, telegraph, telephone, post, bills of lAding, etc (pp 

9. A tax upon a bounty product, equal to the onnatoral ad- 
vantages which it enjoys, is ju«ti6able. fp. 121.) 
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10. The mrncml cluiutc nf tlio mo^t-fitvored-uation dc«* not 
comprebend special enga^menU of reciprocity^, tp- 112.) 

11. la questions of ironside ml lutiH — the sjjm of the oon<;CJ*' 
Aicna on one ride mnM ht- tnkf^n hh \he cousideration for tho 
lolal of the f&vora obtained from Ibe oth«r party, (p. 113.) 

12. Wliere a state hnat liy a KpeclnJ trr&ty of reciprocity 
^■Btod favcrs in matters of <'i>Rimcrce and navir^liou, it 
-duAu in joatice irraiit l« every olhiT power with which it 
han treaty rclationn an opportunity by ncRotijition to nrrivt 
At whnt would 1>p A fuir rquivnlent for the favors fXtfind^d 
by the special treaty, (p. 113.) 

Id. Whi^n there i» withheld from a nalion or iU citiceiDi Roy 
prlvikife. favor, or immunity iii whieU. by operation of the 
<!!«n*''> il or they nr*- rnlithid. n claim for damafffw, if actual 
dama^rfl have been RUfTcri^dj is not barred by the statute of 
liiuitatioiia, <m the theory that ''where a treaty im Diade be- 
tween two indfipvndf'nt p<>wt»r«, iu utipulalioii* <'annoi be dt*- 
ferred. modifie^d, nr impairod hy tbn a<*tifm of on? parly with- 
out the aw<ent of the olher If the patliet, hy their joltit aet^ 
have rHtnhliHhiHT titi luirriiT in janni of l.imr In IIm* prfKrrva- 
tio& of any treaty made by thcmt then neither country can 
interpoFie Audi limit" (pp. 3^^.) If the diHenminatioD 
haa toltcn thi.' form of nn actnal monry tax or las^ of prop- 
erty the claim for retititution will ri(?hlly carry with it in- 
itmxi npon the nmonnt unjustly levied when nuch tax has 
been paid under protest. 

14- "Wheiv the cimslituUoii or pra^'f Jr<.- of a utate iflrea 
riiuad wmtflit to lavtn and treaties and mnkiv that whicrh ia of 
latent date repeal other*, the eourta. follcwioB the eonatitu- 
tioual rules, are obltfued lo fiuitUiu a law. wen thou^-h it op- 
eralea 1o deny rif^htft f;uaranteiHl by n treaty concluded prev- 
iouA to the pawiiiir of thp Inw. This d-ip» not, however, ae- 
<wrdin^ to the law of nations, we&l:en the treaty obllgatlona 
of a nation, and a fllato rpmains m honor bound to carry out 
the ffllpuUtiona of it^ treatJen A breach in treaty obli^tioni 
rendrrt a ntatf eommiltiii^ it linhlr in irttc^rMntionHl Inw and 
in equity to the injured porty. (pp. 34-^.] 

r«8j 



7g BULLETIN OF THE UMVBBfllTT OP WlBCONSTN 

We may add to this : 

15. As between two treaties which two different 
have with a third, and which are in couHictf that of o^ 
prevails,*" 



'tHill: InteTnatloDAl Law. 343; BlunUcbil : hr droit lat«nimti*- 
3d ed-, 414. Bfr. Herod kIbo HiifrgeHtB — bul ihle can not be looked ■- 
txprvsaloD of pncltw — tb>l It HPina only fair tbit ■ nsUon wh 
tb« potky of Free trade ImpowB no duties on exports. Btaonld b<' 
fftTor«d lUttlon tnatiDUtt to All tbe bmeflta of a tr«atr of 
(onndfid boIfJj upon mutuml condltloni In ^icbangv of iirtJel«B i 
for the bu not onlj conceded tbe et^alvjilentBt bat ba« done mn 
9t mch dhModb ■■ hare bongbt tha faTor. [Op. eil., US.) 
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CHAPTER Vni 

GERftrAKY AND THE UNITED STATES: MOST-FA- 
VORED^NATION RELATIONS 



Probably do sioele treaty oontainiDif tbe nioat -favored-nation 

trUuHt' hiiw cuuHt'd iiuin- ["imtrtwtrHy Ibmi thnt muflr bdwftcn the 
L'nJtcd JStiitoK am] Vnittnin, May I, 1828. Cirtninly none hnn 
Httrnot^d more att^Dtion from individuals and bodies other thao 
niiDiAt«Hal. Tula boing the ease, and ulnoi^ Mt controversy aud 
ilK Itauiv iHiwImt'-. in u vjinVly of ph«>ii*s roTmnon In nn nlhtT 
single itiHtanve. the net'e^tMly for (rareftiL HpiilioAlion of certain 
of tbr pniicipl(W >ind mrlhmlM itf inli^nirrtnlioti indtt-nted, it will 
he profitflblt to ilutly thf history of Gi:-nutin Anifricaii raost> 
favon-il'Ualiou rtilali(m» in mokk- iHmL 

The lri?atii" '>r lHt!8 rnntnin^ mxlri-ti ftrti^lcK, rc'vivirif nrfirlc 
SII of tht> troiity *>f J7*<,iiind articles XIII-XXTV of ttiotrenty 
of 1799, Tlioac* about uhieU comrovorwy has teiuerod nft ar> 

Arl. V. No lii^h*'!" iir f^tbrr ibilii'W •ili^ll be itn|in>ied [on 
\}te izii|H»rljili<)ti into eilh<'r of nniJu(:t?i iif tb*- uMiMr]. Ilinii 
lire *>r sbnll be pnyfllilc on thi* liltr article being th** produi^c 
or the niftimffti-'ture of any olher forcigu country' Nor shall 
any prohibihon hr imponed on tht» importation *>r exporlalion 
of any nrticlo the prodii<*« ar miitiiifuctiirr of [r*ith<>r, lo or 
from ports of the ath?rj» which shall not ef|Ually extend to 
aU other natioDs. 

Art IX. If pit-bpr purty uludl hi-n*«rt.fT ifrHtd 1^) any olht-r 
nation any parliritlar fsvctr bi nnviiJEaliiin <tr nmnriprre it 
■hall iminediatrly bn'oirii' rfimrnon (o Ihi- ntbi-r piirty. frtnjy, 
where it is frerly Krantrd to siieh <:»thrr nution. or on yiddinff 
t^e saintr coiti]Kni>iatioii. irbon the srant ia conditional 
liicsc two artiolt'n are praelically iduntii^iil with articles V and 
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IX of the Austrj&n treaty with the United Stat^e^ Ao^. 27, 18S9, 
fiucl arttdj*s VI jmd XI of this Run»-ATncnca.n treot^r of Dw. 
IS. 3832, 

As tiulii?utud mTuivi\ it hnn hritn the vi^w of thr^ Gfrnum govom- 
moDl. put forward ret>eatedly, tlial this trcfitj cnUK for tioiMia- 
ditionol iuoHt-f&vored-natii>n treatment, ajid that artLt-ii? V n not 
to be ccDsidcrcd aa modified by nrtick JX, The American gw- 
cmmoiit. OD the other liaud. haa n^jEularly maistained th^ti while 
it waa the mt»uiiiog-ot the Ireulv thai th« t^omm^^rt'o of the twoai- 
ttoEifi he put i>t] an iihuoluto i^cjuuHty lu to fuvorv ^raQt«id to 
other natrons pro praeterittj. article IX oKcltidoa uiiocinditioaal 
mimt'favon-il-TiatioTi treAliticTit pro fnturn, and lh«t iirtic1c« V 
riDd TX niuMl be rend tngrthc-r. In olhor word« Ainerioaa di|>1o- 
iLiatH liav« iiiaiiilaiafd, ecuL-eniinc this treaty, whal, tln-y havf 
mnintaitttd concerDin^ tdl, that it w&a not, and Las not be«ti, our 
policy to tnnlcc urjcoitdttiDBal tnoj^t- favored- mi 11 on Of re^rocnbi, but 
that all are baaed ou roeiprocity. 

In omlcr t» dctomiiiio whii*h hiw bei'ii rightn it tA tiooessary. iS 
Dr, GH<»r points out, to ponsidnr Iho cirvinn>ttnnc«c under Vk-liic^ 
the treaty wa* made aiid the meaning of similar u'ording ia aim* 
llnr tTVitlifn of Ilint pcrind. rnl.hcr fhnn to di-pmd nn th<^ tnodcm 
ar^umeiil:^ pri'senti.'*] by the two governments nr^pecrlively. crhich 
invarUhly start from diffen-nl prciniAi^x W'hut, tl»rn, whs th* 
understanding at the time the treaty vaa madef The 
Igiytti in thr? djs<nv«i"n of rnitcd Slak's practice under the 
jcct "The Ili^tor>' oF the Clmiac" hvtvra no powihility for doubt 
aa to Ihi! uaual praf*tiee of the United Stato:^. Three ciiaea oc- 
cur M'hurc Iho l.'nitcd StaU<s hrie devi&tod from that coiubg, doad 
taa mnde what cnnnnt hut be inlrrpreled as urif'onditiotiftJ prom- 
iaea In the Swiss treaty of J 858, artie1« X reada- 

In order the more effe(»Mve!y to al.taiii Lhr objret coDtom' 
I>Ialed in artit'le VTII fmoBt-favrtred-uatioB tr«altnriitl each 
of Iht* ronf.rni'tiujr partirs herthy eitga&^ not to ffranl uny 
favor In comraorce to any nation • • • (ct<0. • • • 
which whall not immt dialely lie en.joyod by the other p&rly.' 



ThlB claiM! la DO lODfvr (n fonrv. 
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In tlic trt:^ity with ttio OrtUKe Frue-SUitc, Dec. 22, 1871, or- 
tide VII roftdii; 

Eseh • • • horcbf agrct^e not to grant any Tavor in 
c'oniitK^rco I0 any nalmn, whu4i vknU not imm^^liLiloly bo vQ- 
jftyed hy ihe other pariy." 

In the treaty -^rith Scrria, Oct. 14, 1881, article V; 

Ni'ithcr • • • sLall catabliab a prohibition of impor- 
totioD, cxporUition, or IrnnKit ttpaiii^it tho otJifT whio)i shall 
not b« appli«^abL> ni th@ ^itie lime to all other natioDs. 

Am! arlide VI; 

■ • • abvj every favar or inutiunity [conc^BrtiiDg im- 
portation, cJ^poitation. etc.). which t\i&\\ be later ^ranttrtt to a 
third power shall hv immediately extonded, and withmit oxin- 
dition, and by ihi* very fantj to the other contraetinK party,' 

ThpTO are no HUi'h prpmii^eH of immedi*ite or unnnnditinnal ex- 
leuKtoa of TavorK !ii tli<- PruKniftii treaty ot 1S2S. Clearly ll can* 
ruit imtnn in timt fn^}iJp. 

There arc, further, at tcaat five United States treaties* for 
which Ibe au^geerliou mifrht be niadc. eioce they do not contam 
Iho Mipitlnlicit] fnr cHimp<.mrinljnTi» thnt they oonKtitutc engage- 
menl9 for uri<>ondiHi>nftl mn*il-f«vorod nnlion treatment. 
These treaties eontain &ueh artleles aa the followiog: 

No higlUT or othrT diilh** (*hiiTl he imp<Mi-d on irnporfntlon 
or i*-Kportiilifin t,i> or from rit.lirr • » • from or lo the 
otherj and uo prohihitiou [sljall U: imposed] wtit^h whall not 
extend t?nual]y !'" ^1^ other iiHtintiH- 

They do not oontfiin olsewhei-e rhe danse requiring yompenaa- 
Cion. The United fttaN<K ^>venimrnl, howfvor, not only nvog- 
mzt's no iiiieondilioiud iitterpretatioii and no |^enera1i7.Atfun of 
tjiriff i'tin*-*e?isioii» \nii h haut lu'lii tbiit. t-vrii whrm thp pcimpm- 
satory claiiwc in omittrd, it in to be understood. We may without 
hesitation accept Hr, Olier'it condnaiona that none of thia aecond 
gronp eoDt«ixkplate unconditional moBt favored -nation treatment. 



'till! rrmlT Ip*F ffTrrt ntivn thr> Omnp Kirr-vilflt^ warn kiMnrtifl Tolo iN 
nrtiUti ltii)plr«v 

•Tftt^ tilt tfoilirrlnnOa, OvL 8, ITS3. — Ort«t Briiiln. Nuv. IB. 1TP«.— 
PrVTiiCt. dttiL no, l^OOp-^rmc [brinln, J11I7 3« t^in. — lUn^rer, M«j 20, l^ft. 
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But, tv^iQ if thfifle coiilcl be Add«d — whioh they eaDDot — tc dib 
thrve whii<ti &k iMCieedf^ct Lu ^ihh-t ranUin^cl th« uDouncliliivuJ 
linmiiNt*, UiiJi« tTi;ikiii[; n iii;nLlrnnf. niirilit^r <tf c^xc-i^plinnK to Uv 
general AnicricAu jrrnclke. tht IViis^iau trcjiiy iIirti nut £tll 
within thtLt numbvr. but Wlojiga ta the ^Toup in which the nu- 
j<>hl}' »F riTjti-d Slttlcs trtMilics MU thnt K fliin>tiit those conUiEh 
i&g thr <'omp(^nsat[<tn daiuc. 

That tbe Ameriaaa iatentioD in ^tiner&L in raakinff trcAti<» la 
thin latter fonii him bei-n to Apply Uui oomUitDnsI trpAtment Mfr 
not tn* dpnie<V A «lnnrff nt Ihi? conr^'.mJpjiri' of our s*«rvUris 
of «t«le niaki-ft (liis poiTit im«nlrovepiible. Wuit Ihi-ii miyr fcirr 
been thr ititmlimi nl thr 1iini< of rht* indkiiifE oT thin parttculsr 
tre*tyf In 1823 Mr. Uailritin Imd fttulcd eipliritb thjil ihf 
United Stated i<ka of locMt-favorRt^nation trfatra^nt was os tbc 
briHb of rnumvtcml Munprnnatioji- In the yriii- follonmjr. 1^4. 
Thp Tnited StHtcs ninde the treaty with Colombia wbieli iatr»- 
du^tid the reciprocity pnodple to Homh ArocrKan 6tst«i. Is 
th<* tniltiT r>f T.nriff pfiliry, tb<* mi>vi*nn'nt irrwnrd protection wbkh 
Wgaii lu ISlb and set. In sflwngly afliT 181T>. haj "rt;i*ch«KL i(a 
hiichi^ pmnt. in 1M2S/'^ In lft2An«nMtho trtvily iniitieAtioii. <nih 
PnttRift. Tn 1929. Au|? 29, ^^^'^ mmie » KiiiiiW 1n-2ily with Au>- 
tritL All itiijHtri unity \^^As pri'Mrntf**! 4ilmtHl iit oiu-t' for our t'<w< 
cnijncn,t to derhirc its position cocic«rniuff the meaning of Uti* 
treaty. The f»pmion wlui.h was ttdnvrwl It^a^va little to be de 
Bired in th^^ exphirituf^hUL with uhiMi it layi^ down the Amt-nriQ 
vSftV- To tho Atwtrian rwiut^st for rmliJelioris on vtidm similar 
to Tho«p ifiven Frnnce undtir tLe treaty of 1S31, Mr. Livrui<sU>a 
reptieiK lu I63"2, thai il <MtjUi not bi? imaginrd thiii either parTv 
iiitr-iidfil to faiTiiii thr Jidvanlnifcs which iniifhl be r1«riTi>t^ snh*^- 
Hucully frum 1.'0l»tr^u_'I» with t>lh(*i- nahoiL*i for *'iiiiii\"aleDl rr- 
ductioaa." FartbfT, ht; dt^clnred ihnl artirlr V and nrlli-le IX 
must he rcAd together, that there was no controdiction Iwtwv^a 
thoftt" arliett^rt. that artR-h' IX t-oiilinrMii articK* V, nud that thf 
tW'f> tOB<!!h('r nifWit thnt if ilniic-K xv(»r<" lowi^nr-d in favor of a 
third nntion th« sorond i^honld ohiain like rediiciiomi for an 
FquivJilf-ur." Again, in 1831. cBin^ our contention with Prance 
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nvpr thr l.n-itty of IHffll, in wlildj otir Krtrretary ofstaU- fttiv?mioufi!y 
Ucnicd. quotinic also from hii prf^ccc^svorH, Uiat the United 
Static liad miidf aii uncouditional, moat-fftvorednation trcflty 
^-iUi KrrtucL\ [fi it Lihi^ly thtiX if thi^ Lnxkd Status had had un 
conditional most- fnvorrrd -Dalian troatTiteiit id mind in mjilcing tlic^ 
Irealy in 1826, it would iD 1S31 have deni^ ever having entep- 
tHtnpd nnticmK of th^t prn(*tic^f Would ttip Untli'd Stntt^ in 
niakiD^ a treaty with Ruwiia lu 18^2 h»iv^ employi^ ii^in ihe 
jmmv (t'cirrlK iiii*d in l.hc> irt^jUy with rriinHiH in 1S28 ntu] in that 
Willi AuMtria in 1d2f). litid it doI L-omadered thai ita declaration 
in 13:11 cnlnMiHlicd ilA pimilion iin In thr nicauiuif of ttH mout' 
favorcd-nalion »tipulation8 F 

Thf! cvidnicr l^-fivih no cIcmM iia to M'hnt wjia thr jiLtitiidr? amd 
unddrstandiiiit of the United Slates v.bcr\ thf treaty <if WJH w^w 
made. The Americana had in wind cotiditioDal mi>«t'f&Tori>d- 
nation treatnimt. What, ihcti. wa* ih** ideu of thtf TruwiSausT 

Dr. fjli*>r, having nhowr, ^u w*' hiivt* indicati'd flKi^wwhrrr, th«t, 
lh<» i>rm(^tplc of reciiiroeity ^a* widely in vo^t during thia 
pf:*nr>d. and Ihal lh<? i^oficUlioTiHl forni i»f thr rlniiHr, in what iir* 
plainly rcripronily trcalie^, y^m* of very frc«ittord appenrunrc, ex* 
hibite cijfbtccD trcatica of 0(?nuan slates with AiDQricaD couii'^ 
tries for the period betnccn l^2C> and 1W60 uonci-nnnir which he? 
aworlK that not om} vtipnhiti^ for nti<-ondit.]onjd inoHt fnvorod- 
nation troBtitiPtit.* 

The ITuited State* had. prj-viuus lo l^liS. math- i^vu troutiiv 
with Prnswiii, ofir in 17^r> ^nd thi*o!l»cr in M99. il h«d hi^en rln^ 
policy of Tnuaia dciriut: and after the Amerii-^iji i-evotuliuii — n 
policy hetfim hy FreJeritTk the Great— to alhjw mcTrhant^ of !,hp 
Uiiitf^ STaloa cominjr to I'ritHKtan porta to " mjoy romplet* free- 
dom un<\ K' trfvitcd with all The n>nsidcTiitif;a] Kiveu mcrchanla of 
oth^ land^." Thi? yearst jS'J^ and \Sii4 v* itnefthiti a widr ex- 
tension among German Uatest of the polii<y ot removing iotenjAl 
lnid(< harnrrK, ^vhilr* at the viimv timt* new iMsitntnq dnttea were 
r«tfth]ifq]i<?d on the fn>nlier of the ZollvereJn, dnliea whirb waiv 
to ctmMitiilc A ""prcttiu-livr ijarrirr iitfAtnM for*"i|;n njm|ii?titJon." 
IVuMiR was then, in IffiJS. a follower of proteetJve tariff policy,' 



iQimr. ofn f4f . ai. 

'd* Wort*ilitnrl« : Xur njtaacinr^rlriatiHJlUlt 23, 
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Now, tbo troftty with \he Uait^d Statos of 183S was mMot U put 
the comm^Toe of the two uutlona "on a basb of atwolut^ fr«^ 
dom/' but UiIk nuTvJy (lid iic»t impiy frH* trndi^- No more did |1 
imiiiy iitMsmi]\t\ann\ mcwt'fsvorvduatiaD ti'catnwnt. Both tmtn- 
triea were fulluwtTra of Uie priueijile of reciprovily. Bolh were 
UBimtf u jmitcptivr Uriff. From lli2fl ta l**<iD rrumia wm nam- 
bered amouj; the "viKoroua oppooctite of uncoudlUoDal mcot- 
fftvored'D&tion truatm^ut/' The- r<H*iprc>vily imociple flppean 
cJcariy in nrhcl^^ J X of tlic tntity of lJji28, Both before and for 
a Icmg timi? after, i'msafa hs vreW as otiiw G<*nnaii states had 
dijUioguiulieLl bt^twccu a avtrict«d aad an unrestricted favorvd- 
EiHti4>ii Hiitiw', Tho ini'rilAbli' <'nnrhiKiLm i* \\ml the Pmnuan w 
woll as the AmenV:tu Tiei^otiAtonG had tfirr fomlilinDiO ratL«r than 
Urn iKiciKiditioiml prAi'litrK in luiiid. 

Sufth bfinif the cow, arlicU'^i V and IX xhoultl he inlcrprriwl 
tofi^ether. juat as Mr, LiTiciestOD'A note to Avatria in 1832 iodi- 
oatcd that they must be for the Austrifln treaty. Tbo treaty of 
i^2ii, then, cJillfl for eonditionat, not UDounditional, most ftivon>d 
nation treatment. Or. Glier rc^astiiix to t)iiK coueluaJon r^gatdtog 
this tfVivty, iind hr holds tin* aome view for the treaQr of Sepi 
19, 18!37, between Ar^^ntiuji and Pntv^in. In thtK litttvr trwl; 
thi^ ifompHJiHiLlion cljuiHe |iroi^edt'4 the ffeni^ml nrlicle vthiith 
promiMisi tJint * ' tin liigln*r or other ilutted will be levied • • • 
iliAit oil prcducta jC any third country" (artictcs III and IT", 
niapRntivcly)- Here, likcwi^r, tbc two cIouswa must be read lo^ 
Kcthcr.' He Roes even further, aod from a onrefiU (^(MnparuKm 
of tbo wording and dri^iunHtnncCM of ^ivveral trvatic« of lie 
United StAtofi, PruKsk and Anc^ntiiin ^^ he nai^hiM tho G4>ne)aiko 
that tb<iir mnst'fflvon?d-i]JUi»»n rIniiHM are not unoonditioiiul mitm 
pro prapfpi-ito^^ He pmni* iiut Uml. nrlide V nf ibn TTnitnl 
St «(,[»- Pn iKHiH treaty of 1B29 in reality states mcrrly the u^j^tiTe 
»ii<le of iii4iM>favor«d-iuit)on treatment; it prevents diamnuna' 
tii>iL» ajid a^Hures each state that it will not be put at n disadvas- 
taee with othc^rs as regards the gODeral tariff; while arttaLe IX 
Ntatr!< ihi^ positive side and Kunroatccs the fxtenmon of faron 



^< Oiler, 4«-4«. 
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(in ivturn for componsjition) vhicb nifty be tnbwqucnlly grftated 
to third iiUtoti>' 

Although the iDfer^nce mi^hi bo tlravvn from flik tummaty of 
Dr Olier'K rlnlKinifp pn^Kr-nljitifin lhu( ihi* mraniiig «f tlip 11^*1^ 
of 3828 could have bceu arrived nt bjr a couipArativcly simple 
study, M a lOfitter of fact from iho lime wheD the dau&c fint 
bef^an to Imvc an imporlftncR thrc>i]|;li the i^bant^eii trhii^h the 
lagt two c3orn<l<^ hnve wrou(cht in Kiin^pcan titriflf polictcti?* thoso 
two o]ausc« iu that oJd treaty hnv« bc<eu the «oiirL^e of ^adlees dis 
agretweiu. The Oerinau^ liavo agitated ibeiusc'lvffi* ov*r the de- 
tiiflil hy l,h^ rnit^id Sutt-A of their clMim fiir iiiironiliticinid tn^at- 
mpDt. Our depart Tii'Tit (»f *ita!e, whilf* il has bppii coiinisteril in 
maintairiiiig that tht- Cprmunii havi\ uudcr thr treiity* no uncon- 
ditional most-fftvorcd-tHiticm rights, hns, At tho ntimt time, been 
somewhat inclined lo take odvonto^c of the etronmal&ncca in 
whiuh G<-rtaiitiy haa plaocd boniolf through b^r treatiCK with 
nvighhoring European Kt-Klva by demanding "freely'* for United 
StlLlf^s witDiaerre coTHNWKionK whirh it is not KiirpHntTiK that th^ 
G«rnianK sltould ves,\M imi^l Hlrenumutly. Th(^ G^htuicik, uu the 
iithrr haiid« have n(iL bi<t*n iinHnmitiiiK In their eonception of the 
coutcut aud oblitratioEis of \hv clause, and have T.^xbibit<^ some 
inoovtAtBteQcy and laek of co-ordination m the arffiuneaala by 
vrhiehthcy have n up ported certain contentionn* 

Wo have alrcody upohcn of the eljiimi prenouted by German)' 
after tbe making of the l.'ntted StatoH- Hawaiian treaty of 1^75, 
and of how the Geritiann in makiaff their trenty with Hawaii, in 
t^iTft, rpenffni/rd thp peeuliar rplsitifins of nawaii and the United 
States as a HnlTuit'iil ^rmind fur m;ikiii^ "rjit'.pptuins*' In Itie 
rule whieh ihcfy rmictidi-red laid dnwu in thtr tnvty of 182d> fn 
19S3 the BiLudesrat failed to include the T'oit^d Statea in a list 
of eiehteeti statea which were cntitteil by Irejit.v to tanff r^?due- 
tJons. iJut in 18^5^ in a list of twent^-fonr mofit'fnvorcd' nation 
States wbieh wpro entitled to the reductions made to ypain. the 
nattie of the United Stale* woa included. No ebange had oe- 
curred in th*? treat;' relatiouK of the two govemmeiitx in the in- 
terval 

Thff action of Qernuny in concludine: the Saratov convention 



■*Oiitr. op. fU., ^EH-Bfls. 
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in IfWl.cltarly iailif^iitm thnt either iheGunaaii goTenunentdid 
not consider itwlf \MUj\d t<i ?n'vim^ to ihr rnitnd SUtvA un 
ditiunal rnual fiLvornd-itatiDii treaUueiit. or it knowiDfrly (fnt^ 
looked what rights Ihc acceptance of that intrrprctmlion impliedi 
in fftvor cif both fiartiea. According: to t^at inlerpretatioa each 
coimtiy nhoiild huvr s^ivt^n tlif- othtr all tJic coho^^wluiu vrtuch Jt- 
made to any third. Hut by thf* 4vx;*lMn|^ of notw of Auifiiit 
1801, Oenuony expressly promijit'd to remove t^eruin n«triHioaij 
n|Mm Lhf^ ^itipurluL luii of Aiuencan ru4?dl«. ami to ^ivt* Auwricaii 
ftf^neultiirnl pnwiiirtN the kiuiip iJVttlJiiHtt ju-cordi^f tn af^rietil- 
liiraJ iir>Hha"t« of AuMtrm aiul uthi?r irLniulri«. vh'iie In retortt, 
imrl im A <'c>m|K<riMdii>ru thr ITnitird f%UtU-H rvnioveil the duty on 
stUtu- fnKn Gemnuiy. Neither irave the other fr^tiy^ and ncit^ 
gavo tho olhor aU, the fovorn i^iven t3 third parties, Neilhi^r vm 
onjf*yiTig frf»ni Ihi' other uucouditidiial moettfavorod- nation Ixoat- 
nu'Ht.«» Stauts-Si^krt-liir v. Mar*L'haU itaiil in lS9Tt" 

Thn ConfederaJptl Go\-prnmpiit*i. wheti thry bnd n^^fzotiatcdi 
tb<' iHjmiJH'n'ial tn-aty with Aiislriii'nutit'ary in IS91. did Dot 
doubt fnr n ntomeitl thai Ihey hnd the oMiication to eoDordv 
to the tTtiited Slaten the Aante rediietiou of tariff which tbe^ 
had ernnted tif AtiHlna-Ihinfiary. 

The Wilfloii Tariff uL-t^ i« 1894, not only made tugar dutiable, 
hilt prnviih'd Ihdl nil Mignr Trnm bonnly-|>uymt; i^aiintriffs pay aa 
ailditioual dnt.y of imr-Unth of a eeni per pc*«niL Tli^ Gei 
pniteHLi^d »;;aiiiHl thih, ah n viiJatiori of th« in<wt-favorcd-tuili( 
rl&ti»r?> cHpeciaJly since Germany wiw pnying a Irctinty "by no 
itieaiia oa hi^h a* thoac of AiJ>fti"ia or Fmner'. ^' *' In 1837 
new tariff (rontmncd a provifiicm whioh remedied thin latter 
enlty hy tnnkintf the oountftrvftiHnp dnty equal the ntrl 
of the bfmnty. The Oerman jtovprninptit Hill prote«teil oai thai 
(ground that i\w diii>' n* ap|»1ii*4l »in neroiau sugiir vi<»lii1ed the' 
treaty nf I82S nnd *'de>tn>yed \\%r pmni>anfi un wbiirli thi" Sara- 
tu^H Notch were i.'JT<Ticd. " '" Iliil the SAratoi£A CoavenliOfi hod 
fallen when thf* tariff of lSi>4 went into cfftoL 



^VtT an Ufprvmnv point ■» Id Ihn ICBU whlrb IIip r#n3<'i'lli* rtnwn' 

"In ^^* llrli'hitnaH M,iv i. 




*v. J^, rnr- ani„ isiM, ::-i*-», 
"c. a Pur ad- ISM- n&-T 
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In 181)4 there eninc up the contoniion over our Bait dati««/' 
Mr. OlDoy, as BttorD^j^goneral, aaid, " • • • Tho United 
Stfttcft «oaf*(-"cl«* 'fwf* volt' to any nation whiph ooTioedt?* 'friM* 
mlt' to Oi*^ ITnitwl StiitM. Germany, of counw, i« ^ntill^ In 
that conoevsioD upon rptumintr nn (»i|niv^Irnf„" 

By tlie «t'l of 181)4 HJilf. liail Wn piii im th*? frw list, but satt 
coming from miy rmintrj whiL-li imiirHr-il a <luty on firtlt from tho 
United States waa subject to a duty. Twn jram later, in JSHfJ, 
Mr Olncr, thcii nern-'tary of staU. rcforrinp hack to his opinion 
in l^ftt. rflisi'd t.hr <|iirBf.]on of t.h<' appti^mliihty of tho tw^aty. 
auep^ftting that he would be ifivrttly amixted by hpiuK "infomu*d 
of th^ grounds, if an.v. for ri>gni'ding th« treaty i^tiptil^tion [of 
tbfl tnHity of lS2ft| us mw o[ierativc wilh n-*[»t?f-l ti> llif whole 
GermHn Empire.'* No roH|>nijjw* in thin reqnmt apppJirs to have 
been given, 

TbU rai6c« a ffmcraf question of tntcrprc^tion which beccmcH 
practically applieahk at tliia point: What betomca of the treaty 
riehtA mid oMiifTilinnfl of a at«te whieh nu-rp^tf its identity in 
that of Huothpr or otlicfK* Did tho treaty of J^S^H emtinui? in 
forCiyT If 80. did it apply to the whole German li^npirc, or tft 
PruaaJH alone! Withtmt. going Into the fibwlract f|noxtJon — then) 
is anffit^ient ground Pnr siippuHing rhat the treaty wiuiJd eon- 
tiDue ill furue bO far a£ Prumia wuh et^iiurrui'd. tluju|(h even that, 
may. TviLh gcH>d prei^tnlcnt. \h- <]cnle(l^^ The poMitiiiii of l*niKMia 
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*uiw»H »p^ t<4(., V, 2rs-<. 

^.VAtr iv IturoD T, ThMounii, rtti- :^>. IttPtk r. R iNr. Itr].. J^fl, IJdft^ 

fainniDriitrtd hr von'tntmt laiu tttr KlngdoiB at FruJvUk nnOcnnl the ai«m- 

'iVHir^Oc-D V. Am><- n(M3). IM r. H. ?T0. 2ftS- M4K)iv. air. tit.. V. 320. 

"NrttliT i-nrly »o t p<m(rnot pun iniil(<' |r* lilni^ne »lt^t( <l*'pon'lpnt *t 
falii trllJ upuD condltltinif cth-T ihun IdoMd c-urtltimjilatxl jit (Hp nioutinl 'vtum 
Itit FfiDirft Ta< tnT*rvil inl<i^' Hull' ttircmnrion*) Ijib, Dih IZil.. ^M-:/ 

Thii iiviirliiii tit « urAi* riiitv iiimn Un lnfrir|»nnitl<4i Entr> qrinrh^r ■lar* 
Ja iBlfl <lowii h;r Hnltn'i'k' "Hiil IDj^ oMlKiktUmn of imllpit v^i-n whrrv ■fimfr 
t>r THi^ir ■TipriTiLTkniii arr ih ttdii |i*Tpi^Tij)iL i>iiiirf in --rtti- clrhrr of iTir rm 
inctlot; i«rU(^ tifi^'M IT a ftlAmu't im un iiiilii^i'mlrnt niiT^. 'tr In ra*^ iia 
IntrniAl coairliuiiLin l» to rhaniri'<J ii> ta tvii«lrr tJic [rraij nutppllcaiiif iv 
tb« B«v i-imilUlon iif 1ll^hftl^" Jfdllwk , IntTbiLflinml L«h^ Oi.. t#. £«■ 
as, tkt Wbmiioa. Bltiu?iita of inrrniA (lunar Lhw. dA- 3TA, 

V4nt| trLA [Abe tn^jk ■ pAninl Ioah «r Bon'tlfniy. u Ui Ibc cmM nf in 
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in the OsriuAu Ci>ufed«r&tioD Is onlqne. Alaa Prtuttia wu in no 
MXUfi "fibKorbi.'!cr ^ ID t)ic foriDtnt; cf Uic <ii'mi«n Kmiiir^, Fur- 
thermore its prcdomiDBQCc id tho empire ntiy readily be usrO 
&8 an ar@:uineTkt for the extfiDiioii of the applioation cf its Lrt^tin 
10 ihv whol4> ^inpirv. But th«r« u iki KUlwCuattaL srooad, othw 
tlmn ihiN. for ui^ing thnt th«> Application «xt«ie1«d thus. 

Suppwirif tliiiL we udirtit that tht* tr^atlesi t^t Vrasvia^ mnudntfd 
in forrc. This dof^ nof at nil imply tbo ^^dTiiiw^inn of thrir fitrc- 
taoa lo tike tnjpirt-. ^'Iiat evUvuLT liavu ire fur UvlmiIIii^' iIua 
pointt It Appvant tbat tbc treaty wilh at finct tr^nnlcd !>>' 
the Aiiirricnn nnd the German fforcmment wf applicable not 
to Prussia but to the eDtire Qemiazi i^mpire,^^ VHien QerBMi^~^ 
American rolattona asBumed a larfcer irapoi-tance the Qennni 
gfovemmoiit voDtiuucd to em]>b£Ki2i> thift f^laiin while ilic tntted 
Staler t'lriplmtii^atly deni^^d it. MJiiiy of the n^n^ecmc^nts and ofali' 
ffntiorrq of PrnsKirt werp pxlpoded firKt lo the Korfh German B«n4 
ixntl later. wiMi IhiiKe i>f the Bund, were passed on to the erapln. 
On liiu other hmid tlit-rr nrc iiMny trajs'^ in which the treaty obli- 
gatioDB of the aeparate Oenrkan fitattM continued in foree but nclir 
aa obligations of the originnl ecmtriicting state.^ Although 



nitlQnrp. rflntrii nDricni irp*llA lo fill. If UiMtiiika rlblp wirh ■uph «| 

riinnllj «t<ulruj(iil pravl'iim lljiiioTiirliin iri>BMi^^ i'lie MflmlHluri of T^ifih inVt 
ikiir irnl^n • ■ « pxtEnfnrtnMT Iti- iti-i^n»* fif it* T:iflr>iv(i4*Tit Ki^ttml^ «i 
1Vx»i. Tftff run-nt Kfpprh UW i|»*-|(trlMf MHd«9*«i" tn I* < Pdlotij nf rrun 
pflilns Tbo forn'r 4rpflttc» of lEiiit klnrdniii. It Lb (bp Del, nol ihr bdadbct df 
ntrtPUdtoti iliBi ilrtiTiiilin H Tri'niir*. II iinm nwi fft<« tv\]tm flmx eEtviiat 
In^itln ut lliB ftbaorlilaff riUilf uilwd la tfap ■CQUlzvd tertltor^H Tb* trvaoia 
ot 1l}4- OrriBin Eai[i]r« Air bHd qvt (o npplj (o Ibe DP^aI Prvncb proilD«a 
i»r AlvcK iiNil tHvtHmp. • • • tiie fact uf nnwitirii cV4*tEiE ti> niM •• 
tn IndriiTikilnif conir*etant ntlnipiUtifn" ]1ta iiffltlMl^ dr. Sh^rnun ttt 
Mr- Ti^ru Uoiihi, Junv U, IJIOT- BIoof*. V. a^OM), 

"Die ICoaslHntbn rri;inj»ti]T( U: h^ht 'li»rli ilnrth illc rt<-^it-i-u# nrlvibinf' 
rwiKUE d'Hirl rlu^'Bclirlliiltt- iTiih* rn^UHBi'E hrlikP iilKVUr llamlrlBpuJillk. 4lre fV 
dlv ErfQlluDit <1« Vcrtifliivi van Jnhrp ]RSB VnrniiaFlttJos lit, ntl^T michfs 

"I'taH: JnuT, i-nt, Jflrnft , ll*i>;l, llr ^1. 

>*D)' (hfl firmnlluii af Ibir N'orib Qppiucin Unlan tbo «(Jr« nftTj i>F iA4 
HR frill niu p)di««d imdor (t»n 4inEiLiix«n4 at l*riiailA- It w*' kdvlMi ttn| 
Fba frovlalivh ^f Tbv tr^^alj' l<i<rwh>rfi rli<r Tjiltud fltBT^Na and PrqiVla. May t- 
IB2^, fer tbo iiFn<»( ftf il«iTtPr» tram the piiWk' ihlp* ^^^ th# rtarpvftlw 
n:iUn[HM iittplJ<<i1 to piihUr tfiuv]« mtHirLi; unflrr rhf (lAu nf Ftii* V<irtb 0*t- 
Anr 1iiilr>n Kvirl*, At. hi.. <IR04(. la Op. 10^: TtEofira. np. Mf. V, »&]l 

Hie rmtlnuuun at tbc fiitndlllvtk inqt; l)Clv««i dw tJfllt*d mate* «ft4 
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tlOnXUKCtC— ^lOdT-rAVOlKD-NATlOlff CI^UU IN TBEATJKH g9 

Ireiit^' of 1828 whs nol forniiiU}- rwu^iiBKl «h ext^n^iug to the 
i^ipirp. it WHS fWlnrncI in the Ilif](?hst«iif Feb. 10. 1885^ tlint the 
ITiiitefl SLaleH v\ttH eiilitletl i« iiiuHt-faTored-iiatioii treatment in 
Oonuany. Tliin wn« r<<pc{Ltc(l in tlic lluiiJfwrnt, •Inn, :fO, ]dD2, 
and »K«in in the KcichHlnic, Mny 31. 1S97. Coimt Posad^wsky 
oAlJed fttteDtiou €u Jfin 14. 1903. to the portion of the i^ivom- 
nwDt JD iS85, iiuoting IhU iU a rcpoguitioa ci thv (i|>i>haatiou of 
Ow IroHt^. Thrai^ wvri? iiniLitTiil i!i^i'lar?iTionR JtA to the for^e of 
the Irpaty. X*ither piovpminpnt could of itself declare such ex* 
ttriiKiiiii ttt Itvnly I'blrgaljitrm- 

On the sidf of ihc L'nitod t^tntr*. Secretary Orcjshiua said, in 
1894- "the atipulalion* [of tW treaty of 1828] placed the com- 
mercinl mtcrcntirAe ot the Imitcd Stutc-a and PniB»iat not the 
entire Gen-nian lCmi>ir^, on the most- fAvored nation basis," Soe- 
retarv Olney t^xpresitod similar views, and Secretary Sherman the 
WUaa in Jniiuiir^v, 189^- 

Herr Calwer, a member of tbe Rcic^hstBg, writing in 1902» look 
tlifr poAitiim that PriisAia rmilf] not carry oti an indcpi-nilt^rit tai'- 
ii? policy, and Ihat this trcn.ly hml Appli<.'(l only in Pruiffia. 
wherefore il lapsed of its c^vn accord, making the immediate que?(- 
tion wlic'thc-r flrrm;»ry wijJii^d to rta^'w the Pruiaian treaty and 
whether the Tnited Ktatca wouid nprce to \U extension to the 
empire.-' I>r, Qlior is of the opinion that the treaty never ap- 
plied to the' empire and that the nav^ relation vhir-h PnuaU a*- 
numed und th? altnrnlinn which \vn% mode iti the Prnssinn eon- 
stitulioQ at tb^ time of the making of the treaty abrogated the 
hi'iily al ki|frl liiT." AUhtnrgh It h>a hci-n n-pcatedly tliscussed 
\t'ithJD tbe lo^t teu yeara no official dccisiou of this qu^stioa baa 
been arrived at. 

la ISett, Stnutfl-Sckrctiir v, MarschtOl <tecU«d tlml the IrtMity 
of 1828 called for nncondition^ mort-hrored-nation treatment. 



11«Tiirlm ivHH nvcFffnioO hy iliv rnUi-il E«Uirv PIMrbi fMvrt, but utX «a n- 
l«alug 14 tlir fhuplir. Iei r^ riiomiiii. 11' IMaU^li. ATI) HATl^^ 

In 1(40 th« Ofra&it Tou'Iati vffln Ij«iir4 ■ oiriflnrnniijiii va ihf subject 
cd cittadJlloii H^laa tblt «« thia tulij'ct ht*t nut lK>n r^tfulAitO y<t tij 
the vholf rnloni llw ■prorial atalc* wpr* fr^t tndpprcrlcni]; (o r»fwliif<^ ritfudl- 

aIm ifrt^lUon i* pcrilKt'-t ^7 vtrlmn irf*llM" ktoorr. op. cil., V. ^ti. 

Pol. CwD. 1003, )i-v:<[V4 
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BCLLCrLV OP TBK rKlVBESTTT OP WtSCONSIN 



In 1898, the Unili^d Stfttea luflde au arraiifreraCDt with Fwoco by 
whicli it i^nuitcd th() Friou^h t)i« eoncowiona allovr^ under S««. 
3 of tli« Din^ley Ai^t, Qi?niiODy clnimcd \h*» €i>iic«SBion8 irrjuitod 
lo KrauL-t'. In the JULehtUg. od Feb, 11, 1899, Staats-Secretir r 
Rlilow ^p^lnrpd rhnt Ihp tri^iilj^ ffiiJirHnU-ivl u>ir<;nfii/u>iidl nost' 
favored' I ml imi trt<atim-rii : ihal Ai-iide V wav iint linitied hy ar- 
ticlv IX; that aii aH.irlr IX mridjmird oidf t-mmiirtvr aiul diip- 
ping ("Ilaudel uud Jkliifffahrt"), cu8ti>iQ« dutim were not in- 
cludr^d in itn but in nrtick V alone; nnil that, therefore. th« rf- 
ijuircmcnl for c(>mp(ii»ftlioii did not apply to tiiriff conf^«sioju. 
This waa donrly a foreod ili«tiD(!tioDp Article V applies to tkt 
gi>ncv\i\ ihritt :it:d AKs^rlB: only the n<.'gativL> kUIo of fiia«t'fa\'ond- 
nation trealm'.'iit Thf two cIaiikpc mti>4t hv ivad logvlhi^. 
Count Kanitz, referricg lo our denial of ih^ adxuntagea ^Tea 
Fninri", [iropfKi'd iit tin* di-hutr "' that iriMr^d of ^ivinf; nolwe »f 
su lnli>Eit]on 111 trnikiit^to thf* trrnty nf 1828, the G^ritmiis |pv« it 
the Anif ncaii inLf^riJretatioi) in a|jpl>-m^ it Ut the 1;ntt«d Stabx.* 
On the *Htnr day Ount Posado^^ky n?iwrt<*d that Gtnnanj wa» 
entitled to lui conditional moat -favored-nation trcatDient And Uul 
the pnicticn) qtif^j^tion wax whi'ther Utrmnny should rantinge b 
her unden?tniidin»f of the obliffatione of tht> clause or ahould adopt 
the interprotiiticin af thf* ['nil'^d Stnttii and dfv<liue in future to 
give thi> United States (he ai^vantnoeH of tlio Caprlvt tmaiw. 
Upon lieiii^ Hpprivi'd of rhin. Si.'f.Ti^l»ry Hay wrotv to oiir amfia*- 
smdor lo fJi-rmatiy, Mr Whilr t ''Whilr V'-dn mil. df^ny the ri^t 
of Qennauy to adopt llie nairic' ^oiihtruetion ivbieh ooTttmbt th# 
action of thin voverunii'nl. It whcudd he rcnirmtit-red i\xni whaleie: 
construction nniy br minpt^'d it imiM he applied iinifunnly to sU 
(foverninonte that are protected hy the like treaty elftUAM. • * 
• It in ovicient that Utnimny f^ntmot apply one eon^trticUai 
her rplattonfl with thin tfovernmetit and another in her rcli 
with Hn Knpopeaij government.^' Our government regretted thai 
the GerrnaiiK "thinild refuse to ('onsider nrtiele IX • * • at 
liavinif any foi-ee nr eff^L*! in roiin*ri."tion with artitdt* V," Tb* 
coQireKslona to Franrie had heen ilependent upfiu rompenaatVNI. 



* tti ih* Itr-ij^tiArat, Vth il. LMin. 

*U a. KAr HBl.. iMVitl, l^lii M'w^m, o^ oil,, V- ^CM 

*'H»y to Whiiv. ,\prLI K Iii1>]i. 1i. 8. For Rr-I., IBPD. Ml. !!««•«, 

<*i-, V. ^wT-e. 
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BORXBBCK~U09T-rAV0ReiX!ffATI0N CLAUftS IN THEATlBa gj 



"The AjneHoon ffov^rnmeut i« ready to m&ke the iaioo coneea- 
vioiii to G^miAny ff^r equivalent roncrniwionfl/' If tho t^irKton- 
sumsfthonld he "freely" (rranted to Oermany, the tTalted Staleis 
would hHV4T 111 f^niiit Ilir mimr gmtijif i^rmKly lu nil otlu^r nnliimx,"" 

Tho iBattf^r wttA temporarily settled by the GermHii^Atoericau 
rwjpnH*ify aiirei'imiit h cf July 10. IfJOO, By lhin thr- Aim-ricdii 
aovrrnmrnt ohtuinrd nil th,* laritT udvuiLtmc:^ vrhich Kuropcun 
^ountrice wore i^njoyinsr undor tho Caprivi troatiea. The United 
State* <Ud nut ut'corJ litrmuny alw^lutL- most fuvorod nntion 
matiuont but miid^ c^rtim oijmTJ')jir>iiK BUtliorL:u-d in tlit' iyitin\ny 
Tariff Act. Certflialy id this tranwclion neither government 
vtat iiJ'potTiif irig- ii[Mtn the hti*\s tif an nrn'oiiditlonnl mtHt-fttVorwl- 
nntitvn oblisution, Tliis iignr^'mrnt wjw tti rcBiiIalr Ocrmj^ti- 
Atiierirau L-otiuneroial rthtiona until 1903. after whmh Count 
Pnfin^lnrti'lcy flnimcd Ihry w^ulH r^st aicain on rhp tr^uty <»f lf^28, 

Jn the int^TVftl Ihc (Vrmans WTrr- mjiJrin^ it noicntific study of 
various tariff queationa. And the ^ovcmnic'iit boiran to revise its 
vi<»WK«ri tlxi»Kut)ji'c*t of it*5 mont-favon^diiution ijbhgaltouit- tli'rr 
Calwer pnintpd i>ut t.hm tht* trmity nf 1**2S was ini^porntiv*. Dr. 
Paaaeh^ said, l>eG. T3. Id02. in the R^iehntag. "We expect ihat 
ihr giiViTiimT'Tit will nfidiTlaJ"' « tbtJn"Uflibr"^''B fvUitin a? ul\ 
trcAticfl ifivinif the mott-favorcd-Dation advanta^«. • » • y^^. 
havL- abM>luldy u<^ {(ccaalon to concede atiythlnif to auch uatiuna m 
arc glad to tnke what wctiivc other cxmntrirs without mnkm(ct» 
any oouceawiona III n^turn. The United States has mtrodueed the 
lintitnlion of tho most-Frivorcdnfltitm crlaitu'; wf hiwt- every ri**- 
son to act in preeisoly the same manner" " On th« I5lh of Jann- 
iiry. 190:J, Couitt PowadowKky deelared "the Ignited State* no 
longer enjoys raoHl favorednati^n treattupnt in Germany/' '* By 
thiM he mt-nnt th:il Ibt' t'niti'd SULe<f M'ax mt toniff-r reiMuriiixed 
BH buvjjig jL- right to di'rnnnd imrnmlitionnl imisl-fnvorrfl'iialicin 
trfatniPUt. TIiIh nmoLiuteL] tu a I'et.MifiiitloT] of tlie recj(frocal tia- 
tare of thr treaty of 182S. Count Popndowaky Mid tbnt he him* 



^T^l^ pnirm ftf xtf V. a njrwnmmt of hum rnftCi^ fcrtnin crpor* in rnii 

r<invfii»4inil'-[in>, r jr , In iir>»itK1nK iiF "Anli-'li' XWl" uf ftln In-ilr L»t Ifiit- 

V. a. For »■],- IRW *0]. Til*! ltv»\r had Imt iweulF tour ajtlclA Tt» 

fffrrp^Dft U TTlilP'OtJr CO An. IX, 

^(^ubri<4l \tf I'rur. Klkk Juur l^>t. Ecun., 11^03. U i^^ 

■°lih> VrivliilKl-U-aUJiLqi tlod bHit Btrfir 4H-l«lli^nu*Uc( lu DtUtti^ULUdd.'' 

f1I7| 




g^ BcixKriffl OF TUK i^TicivKtiinTV oi' iviftcmcsiiB 

«rir tiiid previoijitly bvan mistaken in heli^iDff that ccmcoiiicw 
mode to other cotintnea iu aew European lF«atiea would h&rt lo 
be given to the Lnited Stnlcs (*'ohno wcitcr«").*' lie id«>«tate4 
tU* Doeeasit.v f<ir nvismK "ur treaty rtlatiocui arnl for arrivicK *' 
A <!OnLTii<in biuiifl for dcoliiiES and intcrprt-ttttiocm. in Kobrumrj. 
190>, appoarod Dr. Cilia's boob. In his cffott to 4liacovi>r th* 
real lueauiog of the tienuan lr«iiliM» aod to formnlaU) ft poUer 
for Ovrmiui mo*U favorodnution i^nicticv in futnrv, lia arnfed, 
Hft^r )invinff vUlHird mfir^' tbfiTi 500 tn^nlira. at ttiif^h <?ono1i|sim« 
HS the rulluAiiiK' Thrtl Iht' inlrrpivUliDH ^Iwn Ihr IrvtiLy nf 
1826 by thif Gi^rmrin ifuvrmmrnt wah rntirel^v wrooff ;^ thftt Gcr- 
many had n» ri^lit to d^itiiuid tiat-^oiidilioiiHl inoHl-rnvoivd-Datin 
trctttmcnt of the Vnitrd t^tnlr?4.^* and ihcil Utr Amcmana facrc 
loyally fulfilled their ti-rivty oblisatioos." He eoodudca a3i» 
that Oennany had likowid^ onlv a €<^nditwual niotit favorprl lutioo 
treaty with Art^cntimi nud htid ^h1^r^;^tf^^^ tH-iUit^r llir rijrht lo<l*- 
mand. nor the oblijMtion to ^\v^, canc^^Umf^ tram and to Ar^- 
lina i-i'^-'i^t fjn ti hiLH\H 'if iwipr-fH-ity." 

Amnng imHlrrn irrjitir-K which <<iiiifj<in t}ic r-laustr. none is mnrr 
atrikiiig in rharai^ti-r Ihaii fhi' Frftukfort ti*paty whirh was vad« 
ftt thp Hf«n of fhr fV/inro-Pnii«ttn war. brltrr*Pn Prnnce and OfT- 
maiiy. May 10, 187L In this wc find the plc<teo. in article XT, 
that the French and ticrman govorumouta will bAM their com- 
miMviiil rHntions \%}Htn thi> ^>'^1i-m of reetprooal trewlmcnt on the 
footing of tho most favored -nation, • * • Xhia rulo ihiA 
not apply * * * to Eavo» whEeh either haa gnmtod or 



■^Dhs war4f tfpr VtM »ln, vvhd «lr alt difl ^VtvlDlctw flCaalra ril 
iill^aii:^iii'a WhtfeEbrKUiiBilEUEicirtitiHlinl* bauco. D*i \vi kkrr dIcIiI Oct Tak 

* ■ • Tmvnn knnn dImh inir tvmr tuna vin, dua dcv \ tr^m gtjfi wtiiT 
r^m AfAi^rLLn ijiui ra<?Tfr oin#A Vrn.nitfiftb«blt»Ba nil annorvn aiaftMs MV 
Konisfiltni m infniloo );rinni>-n." i^iivipd In <TII<n. 307. lu* »|jv dripf. M( 

«■'**■ ai* tatw-nKhuaa dw B4l«hBrtciffnin«i tOUI^ ttaa* a i >>> g 
war." QKar. 9p. tit., Si. 

■*Wlr hfllirn ktlnm clalten UelivbcjEantilfunnanipnipb ^gwn iic." Sl3- 

■ -* • • {]|p A DnrrlkHncr Itinn vailrisiirnirbliin loftl cad vi«lMaM0 
TiJi^ri TD IrommM hmtrrtii Hind," £74-^. 

(■raMtm- t>iil 'vpr^i'LnM^ pp. 41. It. C. Al-^?. ST7. TTm AFffVLllnUk-rrailM 
tKulv of \tT.' hftfe ti'r'Vvr tfirn nUroaiirtil. inrl th* Mm* irpUnMiU Apfl' ** 
to Ita belDir nr hat hHnff In fnrrc vhlfb hit* brfn fttHl ror tte Oslbrf 
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UOHrtBIOCE— UuaT-KAVOiUEU-IdATtOBr CLACBE IN TBIUTISH ^^ 



i^iitll grant lo slates other than Englnnii, Belgium, H»lljuid, 
8wit£eHADi:1, Aiwtria and BuMaia,"* 

Al n minting of tIip CJ^vmun rHtn^wirfsrluiflsnit oti iIm- 9lli of 
Fobniar.v. 1904, Couut Haiui Scliwenu aaid that the Frankfort 
treaty niAdi- it nrot^^tary thut Germnny givr Lbu United Statvn all 
the cr»n>?''s*]<Jiis whit'h (Jcrmany itijuitr lo France Krntuitously, 
The Fronkfcrt treaty had pl&ced QcnnonFronch comicenjo upon 
A biiti* of [KTimmunl iinconditional mottt- Favored -nation treat- 
nient. Herr Cnlw^r h:id writlrn in 1902, "wr nuiHt prant ti> 
France grain itouily ev^ry eono^Rsion made to England. Bolgiuru, 
Hollami, SwiUerlnml, AuMLri*i» luid Rustiijt. • • • Tlmm fid- 
lown indirectly from lliis afllrTiiation (if the principlr? of reciprocity 
[on Ihcbojtm uf Artiok IX of thv rruAHzau-AuicHtiAu treaty] Ihe 
les&l claim of the United States to unrestricted moet-favotdd-na- 
tion rii^'htji- 8mc« all advuiit^eA ftotrue to Traoce witJiout recipro- 
cal ccmpcnsatior), such compensationi con no lonKcr lie demanded 
ofthe Uniled Statoa." loolhcr words, sayaProfoMorFiak, Gor- 
nuuiy had phii^cd h<?rself in thi- |iositii>ti i>1 b^mg mondly oUi- 
^Ted to give Uiiili^d SlsCes unn'strictcd monl-fkVon.'id'nAtifm 
privileojes whil« she ean only olalin rittricted privileges in re- 
Itim.*" T>r <ilirr sfrrniicTrisly cibjc'risi li» tliiK vii-w iiT lh«' nblti^jt- 
tiooa of Oomiany uudcr aiticle IX in the tfealy of 1828> in coq' 
cectiou with her obliiratbns to France under the treaty of l^ll. 
His contcutioti is Ihut th^^ favors t^imtcd by GiMTnuny t« France 
arc not gratuitousi but in return for compODWtion, This, bo- 
cauae France treats mo^t Q^rmaa imports on a better footing 



■■BmiI eomprU dftftt cctto x«c1b Ut df«lta d'BOtr«« it dt Mttlv. lo Uvult, 
1<4 rurunlLk^B ijtjuaiil^rci^ t'^DDlnl«U tt Lc trftlMnot ilF* VlJeU <l» d^uM 

ToDtoTdlH. wr«pt BOcprfH ^A U rtfftft lUHllta \m tevoun qo'a&a d« pirtlw 

«t>li ftuCna qu mux qui nirui: L'gUttL*C*rv», la UftlAiqu*. !•• i>ar»BM^ 
U flulMcr, I'AulrlcfeP. ID Boulc 

T^r «MtPiimnrf> ttf ib^ rlituiH In Ihl* tort if « IiwiEr ""'^ I" '^(* r^rm 
ip> Ltniriur- Tiiit wti Doi ft commcrcla] imtr, wTtb ■ iicnU'O iiiirniion. (mi 
ft pciitipD] trutr wlikb r«uoot bv dmouucvd at tb« mrllj of riibTr pirt/. and 
vtilcb bi In lIieoT?. perpetual. II li cUlmtd ibal In opvnLlon neb pftft;^ 
bfti LfLTi ^«'«!T] tb? bmffll 4f fTvrr tiiTor wblcb tht otbPF baj iiwitcd lu tbp 
nalinDJi *p4Yinf»il- TIiIb wurbrd Hi Ar>t tumDwhiit imFfltvriiU/ lo rnnCT- 
ft« Oennaiif ■■■amM a pftHl^fi aCltTQitv nn4 ■]lflivr<1 ibe Fmicb to ma1i« 
Irvatln fton irbtfb <)Fnnanr rttpr^ ibc bvneBtik. Wllb {Ida Lb'' condlttoai 
baTv bD«ft iflbtlutUll; rQT^rnHls 
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thsn th^ wunc go<Hl» imported from Uic UuiU*d Btatew. If it caa 
be abowu that France makos QormuDy concMsioo for oodocmmb. 
CIk? MDiindnr^HM of Dr. Uhcr'A ponitioD r>aimDt be questioufxl B«l 
the evidoMoo prosentpd is not <?onfJuHiv*v Thn HlWomprelivniQT* 
fonn uf urtif^]^ XI of lh<? Fraukfor! trealv, implyiiip ihftt ihe tJ^ 
vnnliitcm now rxtt*n4)i4l nni) in tu* i-iU-iif 1(^(1 by t»At>li of tb«* i-oii- 
Irat^tiiif^ |iarl.it4i nhaU Ijo iDiiAJii'^recl us ciiu\\A\rnls for all ndfU' 
iHKrac |!kLhii(]«i1 hikI Id Iw rjilvndiH] M IL by tlie otlmr. in lh« uiual 
explicit prevision for tho ' ' free * * ^tmtiDK of future f^von «hidi 
c&n bcfitiiaii:iuod, ami thia'' blanket 'V-ompcnutiODscarcidy tueett 
thr pnm-tprc of tupccinl vi)m;>oiiHatiot). But ev«n were Dr GlkrV 
point ofltabliflhed as refrnn^s KrAiico-G<^nnjm rclntiotiK, bo long « 
tiiTmany "lr«l>"," grantA n> »>lhor nations liavrng moal-favoNd- 
n>itii>n rigbtJB, the toat^cuiionK wlildi lAit gnmu Fr&aG«*, tlwro cw 
bp nr* fiUKstion of denyinsf thr uMine ftdvnnlmfwt withniit cooipm- 
uktiun to llie Uriit«>d SIhI''>4 Tlie oiilj- reni i^'upf frurii tbnt abli< 
EAtlon— nnd Uir MJiind cnr — i« to ftwsrrt thnt iW tn-»ty of ISS 
is no longer Bpplioablo. 

On Df^tiPmtwr 17. IDU;!, thp United Stat'?«-C^3ban rwiptvdir 
In'aly wiu pr^K^iflimwi. By this treaty all Cuban artif^lea nhich arr 
not iidmilti'd Sr<-i- tuht Ihi* I'mf*?*! Stnt^s arc trivrii 20' r rrtliKtvja 
*>n ihrt fc^^n^rsl dnty, ajid artiolea of Ibo UdiIc^I States enjoy from 
20'^ to 40'^^ n-duL^lion from the fc^-ncral lArtff on «nt«Hnff Cub*. 
Articlf VII tttvs df'vrti thnt neiilior f>oimtn" will ^aiit to a third 
tlw adv^intagi'H ^rranted to Dit *»lh<.'r Thi* nil<« icnittt^d by «ft«b 
to tJic nth t*r ahull r<inliiinp during iht term of lh« treaty "pr«f#r 
«n(i«l in n^jieot lo all tike iinpnrls from iifli*T i-onntri^," Th* 
United titfitta will atlmil "n*» wiKJir tW prodiu-l uf any for^J|:a 
country, • ■ • nt a lower rate than ihal proridinl by tlie tariff 
act [of 1897]." ThiaL'Mal>liAhT?tn very real diffffenlia!, and mmH 
At flret Beem dirrtrllycnnlrflry to thtr practice of the U&itod Sljtict 
Mhi< h ID that every otiunt ry shnfl be ifiveu the opportunity to at 
tain advanfageK wnc<"dpd l^:> a third by offennn enmpeiuatiaa 
Tliw pnjviiitnn di sen III in a I ex cKjuviully oiCAiiutt Genmiit mifar. 
The Opnnans have pointed out that *rMi though the relations of 
Cuba nnd Hip T'nitf'il Ststes are iinuttially F^loe*. yf*t Cuba i» a 
Kiverritrn Male and the rrnU-i) Slalrs hnr^fjiinft w)t^ htr m Buch 
According to the Gi^miun virw. so lonjr aa Germany and the 
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tJnited StfttM hav0 most favorecl' nation r^lntinnic, the United 
Staloi muNt gtvt* Gnrnttiny th^ uplioriTitiil/ to ofTer a ifonccHsion 
lor whiph kIip r>iiy m^nirr Mir mlvntilji^fe (fiaint.t^d t<i Cuba. 
WL«thcr ur uut oiJ<." will sritut thia dopcudfc on tht view taken cf 
the rclntion:* V'twceo Cuba and the United Slates. Tlicrt is 
ranch inmilarity hctwi^n thin nutp luid tin- llnwHiiun cuw.' whcreia 
in IS7t* Oonufluy aiimittoi that "rxtiaordinftry circuinslBucfs" 
made thp pn;(Vrfiitial tK.'iwtf<?a HawniS and llie United Sfai«s 
vrarrantflM*?. South Am.'-riortn In^ftiii'* now I'lpn-jady *xelilde 
favore granted South and Central Anieman stat^^s from tho 
oprnitmn »r tlic- miiHUrHvnitHl-na.li(mi?)ansL*, Ptirtut^it^He ttvatleft 
ejtf^i^KHly eiclnilf favom trrantt-d Spain and nrasil. Sweden, 
Nonvay, mid Dr^miiurk oacludc favors crautiHl eadi olbtT. Col- 
ony hoJding counlrirs coiiirrss^y or impliedly 4^xr]|1dc the recipro- 
cal r«Ia1ioDB of th*.' mother country and the coloniffl, Jnpan 
cxriLudcs ffivors grunttnl l;> Kon<u udcI lau<la i^atcl of thp Straita 
of MaUci^u, Why should not ihw relatione of thp Umtiid St«t<w 
and Cuba be exoeptf^d from the operation of the niofltfavorpd'Tin- 
tion cUuftpT Tht denial of ihtH ntfbi i^n b(* nmdt^ ouly by plue- 
ing KCaphiiKiv n|ion the n<<rf'mify for rr;rfifju i-xrpplitjn . 

Ill the i]f>v ^cri^.-« of Qt-rman larifT-trt'atien. \*'heue^er rates 
diStrin^: fnnu thfJM" already in effect wen- rstabliahcd witb a 
S^ivon country, thjw mtftf were extended automatically to all 
other f^ountnos with which Uormany had luoet-favorod-nalioa re- 
latiouii. T)ie German Emh&aaey notified th^ I'tuted Statcn gcv- 
oramr'nt that th? arrAnir'ni^tit of IflOO M-oiild he tprminatM in 
tlm^ to upply to the United Stale** the new general Tato* wideh 
wfiT la gi* mto I'ffivl MarHi 1, 1!K)H, Taward Ihr i^ml ol 1905 
thpy presented ecrtnin drmandH by mt'clinir which the United 
Stales could wenrt' the tranajtury <.slen»ioa to our iomn^^n^i' of 
the lower rutcn. Tb'*L? domamU itichidrd c?ipeci»dly a number of 
cbnnjcc^ it\ our methods of cuatomn adTniDiatration. Thia waa mr^t 
by the isfluinK t*f a fierics of orderw to our ronsidar iipcnT.i and 
euAtoitm odl^cnt luid a prucLuinalion by the prp«?d«[it renewinjr re- 
dnctio&fl of dutica, specified in the Dingtey AH. The German 
governrfu*nt ooiipiid^ret? Ihi-^c- ntricE'Wiifinv fhiiffiricnt tr warrnrf thr* 
exti^3hi(in to fhr Urrtril StalfH of lh«- thIi'm •''itaTjIishcd in the 
seven uew treaties. Tbia an-hnKmeiiL wa* to cDntinue la forpo 
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until Jun« 3U, l^Oi. Id the mmuDi^r of 1905, tiunDAnv mAd« for 
Ibw ln?*t»* with Sweden And HuliraHB. nnd ivfusod lo ext^od 
Ibp ridilifioTiJil roTiveiiticainl nite^^ to Unilod 8t]kU*H. although ihef 
exttiitileil Hiil<iii]»licHll,v lit t\\p ;>hrt]tiK In tlic? Mev«u IrpiitiM, 
Plainly, Ocrmimy did net coDAjder that any iuicoiidilJi>ual nio<t- 
farored-imtioti obbgntiou i^xutl^d trctu-vpQ lirniclf nnd tbp United 
Statf^s. and plAiiiIy i\\e United 3tat<^ are liable lo Ive dbcrini'' 
uatod ai:wii3Ht t[l ajiy time. 

At thin point the United Stntce Tariff CotmniHioQ of 1906 vu 
sppoint^." After several months' work id QenoAiij with Uw 
€xpert« whom Iht,^ Or-nnan i^ovi^rrtmfnt had Appointed tb« qob- 
niiffion mndr n piirtial report, Pehniary, 1907. propoeingi (1) 
the (^oNliniianre oC llu- mtntut vivemU fur an^ yrar; {21 the 
mhiptiim nf *i n^iiprnc-ily fr*'ait.y wilh fti'nriHiiy, incdiMliny th* 
conccw^ioD of certain rates of duty on each side. A eommercnl 
flfiretmtut wan aiitiu'd May 2. 1007, which i««il into effect July 1, 
1907, Undi-r tliin agrvcmt^nt about 97% of the imports of the 
United Ststi.^ are snbjpctpd in Gcrwany to the conveDtiontl 
tariS, tliat ia. reeeive the reduoed ratCG made to eountriea hariDfi 
moal favored -nation relations with Germany. In retum the 
United .States gov^mnif^iit made f^bangi-s in the etiftiottuc iumI con- 
sular r<>gntutions uloug the llu^*^ reqnesled by Gvnnuiy. Thv 
convention woa to eoiiliiiue in force until July 80. 190^. and 
Afterwards, Hubjoet to rix months' notico for termination, ThSi 
a^Tcment then is the b&sih upon wbieh commerce of the Uaitcd 
States witli Germany ja Ti<nr regulated."' 

The trejkty of 1.S2H hon not been fr)rmAlly nbroRatcd by either 
govornmeut. nor have tbe quofltiouB whi^thcr it cxt««ndd to th* 
whole empire or only to Pi-usaia, or whether it oalla for unoondi- 
tionnl or cf>nditiomil mrmi-frivored-riotioH treatment, bwfD d*- 
Oid^- But no far ns it« most-favored-nntimi i'Ihu*?^!:^ are oon- 
oemedr it is absolutdy a dt^ad letter. Neither in tUtiory nor in 
practice have its tniiis applied to Qcrmun-AnieTicfin relations in 



*N- E- Slgn», of |b« Biimu of VlnnrnFriUVn: 3 \ H. NorVb. of tb« C«A 
SUB liiirraii, iml C 1' <i»rTj. nt rli? TiynBury i:>p[»HrrfndnC 

won thi» nVr}vt of aiir r«Hnt mnuaprcli^ nlktlooa wittt Ommtmj v% 
aoth Conz. Ill ^rm.. Son. Dor, ]»[^ ; W^ltnlnv^bLru lUOT. t. p. 10. lat 
1908, I. n. 8: n. a. TiLr- Sertu Ni>, 7, ]»08h Wlltla^ H. F, ; ftwIpcoHtT W^ 
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recent years — we may almost say, since 1891. As a matter o£ 
fact this treaty has been omitted from the Hat published by the 
British government in 1908 of *'Commercial Treaties in Force," 
The present arrangement is satisfactory neither to Germany nor 
to the United States, It is imperative that we come to an agree- 
ment concerning a new and sound commercial policy, and one 
of the first problems to be solved in the effort to reach an agree- 
ment is a common basis for most- favored-nation treatment,*'* 



•»Sp« Wnuv: Jour PaJ. Ecttn., 1007, 13 : 3BB IT. 
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ADVANTAGES AND DISADVANTAGES. SUOOKSTIONS 



Thi> obJectioQs to ihe inont'fjtvon*!!- nation L'laitfi« fjill jato thrDt 
jlam^: (1) t;hiM<< wliit-h find fnuU with iu (ipc*rHltoa ui ^eo- 
eml ; (2) those \vhiH) oLindfiriii ltit* Htriet interpretjitfon ; mn^ (3) 
|]ifwi* ^vliirli Ar^^ lu'ifi'il nijTJiiiisl Ifii- liiuiU'iI iitlt^rprt^UitJOtl. 

Among til'' general objrrtKrns, tlie mojtt prevalent in l!ijit thfi 
claLUie bct'omi'M a hiinlnuKe tii lln.^ fr^t'dom of acnion «>f a nutina 
Thm its the !*eDtini(^nt which hts led some Dation» to attempt 1o 
iibtjiiah lh(?ir mcwt-fav*>rednatioii trcfitios — and U u-» rcndily «vn 
LUai thin idi'H i-* tnliTtuMK-il m ■*i)njii motion wHh u policy or alnc^ 
intBrpretution. At the eamo tini« tlic ^Ttcertatntff said vagiunttt 
which HltJidi lo thn dniise Imvo givou rise lo widely diver^Ml 
vik^tvfl »v to it«: vnhip >iiid r\i> littlr* TniKHp[)ri>hfrniiioD of ibt AdrAa- 
ta^BH aiiil diitJulvaiilJurtB. The* tnei that Ili« ihini nntion flont- 
titnr'K Krix ut nlinohl iir> eimf, n gn^Mtirr pnviU'^o tUnn n M<roiMl lia» 
|iiirehdH?d ftt what to il is a great price, arid that a itnlinn ran ni>l 
h(* ifiire when it mnkeH Muoh n treaty hov: ^future circiunatfiLiiira 
may affect its voiuc or how a <'0-enntrn/*tnnt may cvontually intfj- 
pret it, «ui!:£;Grit3 ati inHeciirity v\hieb rosult^ ia acme caaes in t 
d<r<*]ded uvl^ivjou to the tuts of the cIuuko.^ 




■Xiv dTcuEDstancea itiat frverf Uier tivor vlll 4]» bare to b^ 
to arl il]i« pAfllir partlm to hWtLf* *'i«iAt Im QbH^n dcci XvfinlladnMi 
HApn T'h iPlDf* Wi^rrci tli AoMBinehoW^Mt Vh'^ ■"> Itt ^ gpypiiin*^ 4am 
dlt MrlptbridlnvtlipinitBlitATiflrl alcb on nebr ilIb *tn ll«>l')rd«nuicafBltt«l M 
ZnTli-rmlliA Inline Kr>i'<ir1 bit. Dtdurrli Int via vlalCnHit Ifi tllitovAl |^ 
r»Jcr." Ono^kon. bi HuftftwOnprburh. IV. 1070. 

il le tr«1tA 4* ffonmcro* purmat dc» teilf offCDptd diknA !*• r*tatloaa MM* 
PBFiunAitiri, ijHjt LDMrrrn tt^AoIiui ijui' V'-v fii-Mi nt'oLr v1«4 t1> Am cha^^t h^ 
<*n ptvllptin*r, la flnntP rip ii niTlm Fn piii* rarArliM « poor «(r«> d'uAklir 

Iir MfliiWI llnnvra IV[ilnn«a, ei-VLnlafrr af F(»TPim lE*ll|lan« |a tTJ-JJ-" 
tnrv llinr Thp nbtnliifk mnnf-fnvorNt-nnlLnn <'1imt» !■ roODplPi^ly InadmftMM* 
— lim-niiih> It m VTv Oim^u:!, ir nul ImiKwIlilr. for tiro eauitlrii^H t& 
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M. (fr Marti^nK (■miHidfim K wron^ ta expect the strict iDterprctn- 
tion ijf the clausu to »pply nt mil l,im<is, TiVc ftlioulil diatia^ruiAU 
betwi^uii a cummeruiiil udvantoiee pure and iimplc, ond an ex* 
cbftDgc of advnnlfliprs. In tlie \Mvc caHe. for tbe accoad nation 
to demftud tbo favor Ki'aiitcd the thtrri tiatiim, would work a liai'd- 
Bhip to iha firat, aud thie would bo contrary to tho principle oF 
rwiprnoity contained in the treaty.- Lehr. however, doubts 
wtether this distinction will hf roro^i/ed liy 11 nation whit^b haa 
made an uaqtutlified moat- favored -nation treaty.' Von Melle^ 
whili- hr KtH-tJw In insisl liptm Urn itrliirijde nf strict mtei"prelfl- 
tion, pei'Ok'aii^t'*' tliat rvi-n under flic \waI conditions, its ^nt^ral 
application may result lU injustit^c.' He givea the example rag- 
tfcstcd l*y Sohrnnl.^ and since qiu'titd by alnioiit every writer oji 
the aub.jcL-ti A certain stale may have concUidcd a treaty with 
aaotbur not to levy a duty upon tlic winet^ of the latter according 
to the pi-iv<^uae« of alcoliot. ko long aa that Mute doe« not levy 
siniilnr dntios upon the wiiica of tJi« rormor. Yet a third *tfll*f, 
though eh^rgmg dutim on wiuen ^ivording to the pereenta^ of 
alc»hd, niight d^mart<l in virlue iif \h\.^ ini>j(l'fflvcitT^d' nation r-tnusM; 
this more advantiigcouj* Ivciilmciit for its iftinca. This would evi- 
dcutly be uujudt to the (Irflt nation. It duea not, hoHCvur, he adds, 
imply llic falsity of the fi^nt^^al pruirMplc," and be %voald appar- 
«ntl3' put nations on their honor not to lake advantage of one an- 
other.' 

A Ktrong objoction to the etauKi^ Ik hta»d upon tlio fact tliat in 



tbiil", "Vtf ptaixnnclo^ pro mnla, dsctdldvmeita tn it^ilnt flo to« tnUrlAa iiai- 
w Acaaptian e U vnimpiHi^inn O0 la flAmoii itc U nifli^n ma* fiioiwcfau tin 

«1Q rv^Tilr DBilB <^ bmrriclo;' guoird in Arvmrlna ; liw. Di|]. ^ i^Muaian^ 
not. Ko, ir lUOA. i> IT. 

C/. c*»*rcti*. up c*:., jiO- 

•n^ MHri-iiK Dfoii InCvTuaDitfitt], BE, asji kIma. CrItOh Droit tntumntldMr- 
VI. iSt. 

'I-*ljr. op, <U.t SIS. 

■ "AadrtTflta IILapl alch fTf4|!(h al^t rtrlininHii dM* ilurcb die vtrfvie 
Tnferrirtiaikin drr oab^^cbHirildni UelitbpfanitlffuiinMUDul la «1i)i?1nm 
miftt tvlir hartA Coa*-<jUTiiJU-n ftlr dr<a Viir;<OI'?bt<(ea fcrilrbrii lilutica." 

iVm u«|].-. i>p. Hr., soe.t 

*Vr>D U«]l«v »^ nr. 30ft 

*"1T«trtevu ditrftt *nn d^ir LfTAlltlt 4fet natntilFandaa Kliut«TL At* 
AhdaitrlnjihRia tin Iht ilcfiniiti'n nnMICiffi Aumutiiuf iTar U*liitbi^lln« 
■clfirniiktiuKl ID crhofflni nib' rVon HojJ# 19, Mf., xii«.i 
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Ktrncnl t)i<^ (^litAitiinp of niiy tuvtjr — thlx n tho vrrw nt thrm vrh^ 
look to tlic claiiMT for pr>4ituG ddv^mtaKo^ — dc^pecMls upon a Irtftty 
■nih»qii<^EiUy made ly th« co-corLtraclAut with a tliinl HtAt^, vrhEfti 
UnvCA Uii? treat)' in this ruHpoot iiioompUti- uDd Ibc adv«QtU4res to 
be derivod from it n v^ry aari^rtnin qiiantiiy. For instAtiM^-' 
StiiutK-St^krvUr v. >ranb>)i&ll auggwtiHt ttaat tb« elaun: ucquirtft 
DO vnlue iu ftiiy givai treaty unlU farther tr*«li>« liTU mftde 
witli othrr KtAtcn. It ihuTt ur-ijuin^s ilx rml import not Troia 
the ^ill of the parLieA to the orJeinaJ treaty bui tJiroutrh the 
"tnjttty-will" of other wtiitw." This. Dr, 0]icr w^ardw « 
9troffi|cc«t amonff the arguments oiEAinst uncoaditional favorod- 
oatiou practice,^ A further complaint mado a^ainat tJie open- 
lion of i\it! oluust^ in Home onatw lit, that it o«nutiou n Eotw of r»Tt- 
nue, 

Thfwi r>f)ji!<rti»n» htwf iixmiaht^\ ihv ti<-l<l for much ar^menU* 
tivn ttJ^fflrk fttid l.hf stJirtiTjg |wntit for iwvc'rHl not vp.ry vtffieim 
cnitvu)iw Jiffjuust ttui^t-fikvorrd-untictn trratJcs. We harp almadjr 
motioned certain opposition to the c^laiwo on the part of Spaia. 
I'ortuffal, i<Vanoo, and Soutli Axncrioaii countries. Dr, Coeta, of 
Ar^ntina. haa ai^ed that th<> Argeiitiniacft eannot gain anr 
Hcieut from «iioh trr^utiei; to coaip4>ni;Ht^ thtva for what Cbay 
ronoed^p boL-auso ho f^w ArgenttniaDs reside in Europe while 
Ari^entina hui a rvlativHy imini>niGr ffiivigii populntion, 3r 
Otiraelaffa^ in Iii« '*T'*Htudio d»* Iok tratados de i^omorcio de la 
Rejnihlii^a Argentina", ur^d thf> i!t<nutmiatlon of idl Ilit? Anren* 
tininn Ircfttics in order to eliminate the Qio»t> favored -uatioc 
dauae entii^ly,^** Dr. Costa** arffuraeot appliea to thr iaci- 
dental advimtufrei? sneh ^ treatment of nuMcf^tHi rctbcr than to 
those extended to commefcG and naTifration directly. 

Ill Franee, in 188!*. the extreme proteetiontst* dewircd to ex- 
clude the oUiisn from all future trvntieis on the (iroiind that, 
although France had leua to fear in given lines of produelSon 
from one country than from anoihirr, yi<t ihv advantap-ft ffivim 



■ DcF InbHlt il^ M«lirbovantt1inin0VT<irtf«at b»t]viiBl flicb nicbt Onrfa 
ntalDHTi V0rtni»r!11in, imnrlPTTi flurirb 4*fi VrrtT«a*vlll«n uidvrtr atuMi, 
In thn Hrl^'hirne, Jin ?'2. Ihit2. iiWtt. S04. 

nt^Umti^ U«lTtrtfir1lniitleiinff. (.Hot. SflA. 

"Qnoird In ArovQibiH ; Doc IXp. f OixiBaUrA^ fioL Ko, IT, IPOa, p a 



[4M] 




llOA>»ttCX— UOST-rAVORSlv-XATlCW CLAC36 IS TKIUTIEB JQI 



ODD h«] to 1* g\\vn to ihi* othL'T,^' Still i»not.b<*r anrunkeDt for 
doing Avtay wUli llur. daubc irt U^t it» tt*ti uiaktst n counnmuoii 
offered in uc-^tiatirn vriUi a third part/ Il^M Folunblo to that 
party b<<caU3e it ia knowD that tlic coQcctalon miut be or m^y be 
ffivon to UDothrr or otiirr nationi^. 

Oil the other hand, the majority opiniou obampiiHie, and th@ 
^utrfi) praiclioe favoi-s, the retention of thft elamw. Coaunereiiil 
ln>ntii<x, «iiirRovlK V(in Mc>l]^," muy hr* (^ividod, w rcffardft tb^iir 
tariff provisions, into thre« clssses: first, those containing only 
npeciiil iitriff ttgrfrmtiih; nvftmtl, Uiiiu- lA'hirh iti H(Mili<ifi, tinvn 
the mafit'favOTvd'ftation nUiitsf; Ihinl, thw^ wii^cb liave k*> *pf- 
ciol ICTtS agrttmenlSt but onfy tfm mtt^t-fttvortd-nation clause. 
In the firtrt^ the parties ogrcc to ehorifc no hiKber tariff than that 
flpcddod in the schedule. This restricts c^ch in its freedom of 
aotton, but only as against the co fwntractaut mid not nn iiguinat 
n third nation. If, now, a moHt fAvor«id-nAliou e^an&e Iw iw^ 
without th4> larifF provision, an inf^rease in the tariff in allowMl, 
but thv triuit)iit<nt of thL> Pii-ritiutrjietiint miiEt not b# 1«» fsvorvd 
thnii thai nf finy other nalioii. A slfite bound liy aueh a treaty 
fan jirilhi-r misv xlx (nrilT nur lower it for thr ImiipHl nf n mcc- 
ond fftftt«' This eoustitutos a limitation, and nioy be incon- 
veniert, but. ua the ivciprGcul ijriucipU boltia, tlie advnntdigoi 
in gtncrul may outweigh the int^onvrnienc^c.^' A state EOJDSr 
as covuponsatioti, ft firm tnriff basis, mi ossuroneo that altera- 
tions will take place only in th*.- dirvdioTi of loH^ring, and that 
tha oonnpctUJon of any either i:tati>, thr('Ui;h speeTal advantagea 
which miifht be given It by a higher tariffn is not to be feared." 

This wt'unty wliidi van lii-*l hr nhininri] thnkiiffh Iho mtnU 
favorfvl-itation claiwe, eonsliloteft & vf*ry pr^-at advantage io in- 
tcmatioTial trade, fuid i% sto imjiortiknt that thr limitation of 
freedom and inw of cnstonin driti(<N mnst he made a, minor con- 
sideration, *° At once rifcr"! and claMtJe. by ita rifiidity insuring 
agaiu^ mrjrriii^ and by it* clnstidty carqinff thr fibock of itnddcn 
chnrLifM in commcrvia) policy, the eUuse performs an invaluable 



^Svit Uvrpilltlj : I-toiecUoo Id Wmta, BO-tL 
-Op, oit, 310. 

f^Cf. Y*t* 00701^ La ComMic FrqUttl«a]«U, S3: 
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funclicm in intrnifttionril tmdc. Ib< imrjortnnt influeDoe in IBS 
overthrow of the individualistic and dualiaiic cctiunerciftl poLicui 
vbich farmftrl/ hiudcred world c^^>niiDoreo biis nJrcody been 4fi^ 
phaeised. Its ell importsuit function in ftutom&ticaUy c«tabl«h- 
ing the conventional soliedule to the "g^nerttl and convootional" 
tariff fiystrra, and in prewntirji the inf-vitaMe canfnsioD iirbt«fr 
would muL< from ihe exlt^EiHive u«e of larilT<lroiitio« in its ib- 
mocn i« tijiy UT-ll rcraguitri] tii iwtv} rni|ihiuiK, 

Lo^ii^ally, tlie univer&Al a(?0G|;tajice of UiaL furm And tmar- 
prctnltim i>f thr cUuse whic-.h wotilil sntisfy ihr^ 'Sincwndilkitit]'' 
achool would cventurdly lead, whether that be ita olgcict or rwt, 
to alt<(Uiiti: frefi triide. To thft dtfendew of the limited inter- 
pretatioD. who nTguc that to extend eratuitoiialy to one natM 
thttt trhioh liaa hf?i?r purohjifif*! hy a t]iir*I ih unfAtr to the Utter, 
the fidherfmts of the opposite intwpretation &^Bt^-cr that ttii 
would hti true if the difi^^riminfltiou were a^inrit one natiflo 
only, but that if th? rtile I* npplied to all, aH will bo eqmUy 
benefited^ arid there will therefore he no discrimination, laxL 
ftirthcr, Uittt The ht^Tidils at siirh hti applii-Hfion work both wiys. 
This la simply iiiiotber way of saying — all T]n<*riiiseJousdy, pir. 
hnp* — thiit the iiiiivcrsftl use cf the clause^ in its iinqiuUii*^ 
form, with alrir-t iutei-pretatioa, would aholiah all protv^tivr tri- 
tcmft, ftnd, fi« wc hnve rrmorked. rwoitt in freo tnulp *• Sciw 
even (!o so ffir as to ar^e that under the '^ther iDtt^rprptAtJoa 
th& elnuNo \mn no vulue biik^o it ai^*^re ni> constant or oert^ 
ITLiiirnnt04>, This argtinient— nJl elae awdc— oveiHooks entmib 
the ehiof funoiion of the elauae, which is — to prevent diaerirn^ 
natiou. On the other hanrl, iindor the rifipiao system to wfaidh 
univ^ri^l unoondilicuaT URsge would lead, that of froe trade 
ihn i<1hiix<' wnuld Ti;i\^ no value tt» it wonld lip absolutely rv- 
dundant. 

Tlir- <-:iplanation of thf* diBo^reement ik to W fmicd in tkt 
conflict of commercial policies. Id viowine the pcilttic-i; of mod- 
em commerce we have to take into consideration tliat tb«r9 m 






I 




'■***Hy fhi> •ii>if-rPiriiiipriTiu ni'ttj^n nf Th* rncunfaFcirril-Tiftlloo (^Ibom^ ci» 
moci 10 itilH notworH n! tmlla, ibr tnrlff }cvc\ ot the nfif^T* Tio^t ■■ 4^ 

Tbn P'n^ Tnde pr]jicl[T|tr hi vIid lEtlvniMloitMi crjuaurnivnf to nWellib #tf 
daiti^a othfr Ihnn iho» ItfM for mBUUo pnrpowMp'" VMoH^r Ufa tf 
Cobdtt., IT, 3*2.> 
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00 )«fi9 than flv« tariff systems in op^rRtion. First comes th« 
En^tiMh Mj'sieiri of ;iinjn>xinihti>, tbtiii^b not absolute^ fr*i*-tnw!«-" 
A country foHnwing Mirh n KyKft^m cnr irult? unritiHliflpd mnnt- 
favured'uatiou tiejitiei^ with u i^uiiM:tfJUfiiie»i that iL Iiuh «vory- 
thing io gAin and pmctically notiiins to 1o«c. At the opposite 
citrvme come countrie* tucli ae the United States, witb a iren- 
tral inriff at the sntne time higMy prott^ctive and <-ompntt<>d in ft 
sing[<^ Hchodvle of duties. A |t<>n«ral AcaepUmoe of tho uhqod- 
diticiial ii«ag[^ would maho it ue^-'o^iiar)* for eountrics whi^h Imve 
knd wijth to rtttain thi« vyxUm oithifr to omit th« oluiiao entirely 
from tlieir treaties, of to limit the number of treaties containing 
H lu a jtTUiill ETirj^li- ^^f iintHinJi and refrain iihsnhilrly fnim grunt- 
ing (concessions to other nAtions. No nation in the position of 
tlif* roited Stttles. aud with a hi^'hly^pnitT^iHivB, wingli^-8ch<*dnle 
tonfT, could, with due rcKfird to economic circtunstftnccs. eivc 
AOBt'favored'iiation coiieeasiona under other than the United 
8tatC9t inUrprctntion, nor hns the Unites! State* ever meant to 
do so.'* 

Between the two <-xtremeH eonio the three* sy^teiaa which liave 
■d*\"ploppd practically within thi» pBst tw*nty-Jiv<» yfiaw, thi> 
"maximam'and'minimnm/' the " preferential" and the "gen- 
vrHl-jiiiil<roiiVPnlionid" tiirifTK, Tn tJir i>|H'ri(luin at thn maxi- 
mum-snd>nL)nimtim system* as exeniplil^ed in France, commerce 
with any |:ivi*n euunlry im Ifiw dpin-ndi^iit upon tr«atiw than 
nndcr systems where Ic^slntivc control is more indirect. It 
is true that even here, nnconditional mostravorednation treat- 
ment miiQns the admiwion of all whft onjoy flic rifcht* t<> partid- 
pation in privilej^es extended to whatsofver nation, bat thei-s 
is a common slopping point, tho mmimum rate, for eonneiEBions. 
Since, however, a* has happen^ in th'-ir denHnRR with S^vitier^ 
laLd, Iluly. Aud Knssiix. thi> French may he fon-ed to grant von- 
rrwiDiiK Mow thi* minimum, Ihc oprrAtfon of fhU Kystcm is mil 



■^OfmC Brltilh hu a Hit af ttvtat^ CatithU ftn]f?t«4. Ui* daUM brlDf 
Itflvd Fnr mrvnnt ftr pitcrprttHr/ pqffinM* onlr 

" "It voDid FRiutFii ifca ri^ipPii lanfiuft to JuUfF Vti* nnploalofi t^t 
thp I'niTcrt stii™ irnt*mfDpnl lriii^<i<*l to tifpfinrtr' »v*rr from ■ • • 
•nKKv^mi^nrn «tUi ntbfir riqmrlr* irhlfli oiIeIiI In fuTum iv of ilie blKtmt 
lEnporEnntc? lo Iti iDTprrttB" iWbltiirr T. RotHrtmi^ ll-l 17. 8. I90.k Cf 
VliirriA). I'rulilriBt nt tRli-rnfiMm>nl niplumiicy^ 110. CJ. Mnpru. 
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uiiriualitli*dl>* successful and R)Oat-fiivor«d-natioi] trcatraeat na- 
dcr U itf not without ciiibamaHineait** 

The now !fy«tfmK of pivfetraitiDl tari^ which nrr bfring de- 
veloped by the BritiBh ColQni&>3 in South Africa, Aofitmlia ftnd 
CauMii^i viuluto thu strict prlDei]>[« of imci>ndltiooa] most-favond- 
uiiti4.)D 1n*tnn.nil, Th^ South Armaii ColonuHt imd AuMnlift 
harft twd-t-dUiimL tariffs, giving a preferential to tliv ilotli^r 
rfii)Eitr>' nni] n'ripnx'JitinK HritiAh Ciilonin by ini^niw of a mir- 
tax im the produL-ta of other couDtri^s. Canada baa adopted a 
th^t^t*-cl>!1lIn]l tariff, vrith a |T-Ecrn1 nit«. a prefcreatiol nte for 
HiiKland and th'^ CalonicM, nnd An intcrmcilratf? rate to be a- 
toudod to coLiolriea which make saliafaolory ccmccBaioDa in re- 
tuni. Altbouffh in Ui«ory tli« interrelation* of Motbor-Coon- 
trie« and th^ir colmii«B aro to he «TC9ptod from th« operation 
of Itie claust'. yvt that theory coniemplaie* depmdntt coloni«& 
ThR nLiliir<tui(iiJK ]HHi1Ji>ii of thirio; ]argi*r Britbih i^nlrrnKv: is sut^h 
that their i-oirimerclal dealings and Lbe eafablishinent of thdr 
tnrtff |>(i]jrir»> npprnKimnLn tJiose of BOTM^ign and indrprildcat 
countries. LojHcally, and in practice, their preferential ia ifi- 
coDMtbtent vrith the idea of uixconditional favored nation treat- 
mcnt 

The gcncriU nnd L-oDV<ifiticnal tariff system, of wbidi Qormauy 
i« tbo fmromost opponent, really owon it« Kcicc«m to the naoGt- 
favored > Dal icn clause. It Is only by the operation of the eUnie 
that Ihc^ ccnvcnti<)nnl rato is estahlishfid, and U U ouly bwaUK 
i^afh natif-n knows that it i* Riianinlpfd hy the olatiw ngaiMt 
)(iihHfi|iii*rit ciiM^rimiiiHliou tJint it is p[»sible li> iie^liAtc* Mat' 
frjisfiilly fhi^ tn'ttlif»M which are n neceR^Hty part of the syr^m " 
Iii thin i^yaWiu. ti itrolc^ctive tariff and unconditional moat-fa- 
vorrd-nntion trcatiufnt cnn he hani]oii]3;pd, Ytt, evtti here, the 
buowicd^ tliat the clause ireufralizca conce«sicns esct^aea a dt- g 

M 

^*B« KiHk: InifmniiMifil Caimnpftiliil I'cillctfiii. IM, ^^M 

** Aa An QiCBlIi-ikt i-katU|i)o uT IUit Exn[>PFial1vr tnd iui(HfD4lflnka1 fvrni ii«nV 
rn tiM* Hcw O^mii <f«(;'fl vr niay rt[c tbp Irwyr tirtiwcii Oannanf Ka4 

Thf prniliHrla of Ibr tnii flr^ |nriii«irj ol [tMit. ithta ticportcd tniO ibr 
□tbrrl d^lUiril fof c<in*LimptJbt], irArvIiaiii^t rc«p4nliif, qt Vninalt, irUl be 
imcr'l In Ih* (flmn mnnnfr nn ih«» prodii^n of |ho Wit f<»o»«1 lUl^jn, In 
BA »Bi^, «n<l nn nE> pn-r^Mmi wilt fbuy Emi lUblo ta antltf*, cbVfKAa. ta%«ik «r 
duct blffhtr or MbVF, nor tw fQbf«otNl to MrfHM or to OBOtoilon 
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cideUb' rc«ir&:iiin^ inHuencc id nesotiatioriEi. The ^venuacnt 
must, in each caee, ^f<igh not alo^io the fidvAntagee to be fCAiBDd 
ill a <wnteJii|jlftleil treaty, bul iliu offeot whioh tho eoncoseioRB 
will liJiVG OQ ilK iMjninii'rciuL iut^^nEour^e with ^lil ilw oUi^r coud^ 
trieH to which it oK'«e moBt-ffivo red-nation treatmeDt. It can 
riul afftHtK for ini^laiuv*, ut t-rarit a Urge coDoeaaiun to a country 
viilh which it hajt a I'uiiJitaiAtivtIy i^ltght vohime of traile. erPM 
though it ^ain a very real advaiila^ from the return ccnitcH* 
Aion, hcc««iJin ita Qwa cooc«fl«ion tnimt at once brr gfrneralized, 
Thii* it hiiidcra as well as hclpn tvai iu Ihis byfllem. TUu sink- 
ing vcicmiia of the i^oni^riil and convcDtionivl tqniUKQ musti bow- 
o^y^r bo r«oo^iZi>d. Xf>xt to th« frstf trado syatem, it ia best 
adapted to uueouditioual mo«t-favor«d uattoD praetie«. 

Apropos of th^t intt^rpretrttion made by the Tfiited States of 
thf Ti^iproetry treaty with Hawaii, 1875, M, Viaaer srwg^^sts that 
UiP " Jthj>uKiiil(ili!y" fiir ciUicr imlionx tn UiU'\l l.hi- lymilitHJti* rirn- 
enary to eotitk them to enjoy pnvile^ea sliuihir to those en- 
joytd l>y Xhv VnlivH StntrM xinn nu *"itnpifwiliility" *m[irjuin?«d 
hy thr* United Htatcs bccaiiw of the fact thsit under any otbei 
iutcrjJWtatiou the treaty would have oo value for the ITaited 
State-':. The ^liKcrvatirin faila to cany it:t intended ancunicnta- 
Mrvf wi?rijflil ajrainRt the Amenoan eon ten ti on— as there was a 
tenr r€ai ittijjonvibility, aiid ait ihi? eireuruKian^-^ wi^re uuufiual-' 
— but, Sn it« very dirnrttif*«, it fiirntfihr-c an cxrHlnrit jiiHtifli'ii' 
tion of the Anierli.'Hri ttitprj^retHltoTi. Kui thai a euiiiitry shoolil 
inleriin^l L'ttry trwily to iU nwn aiKaahufp, and overreai^hiujfly, 
bul btcausp wvery recjprocily treaty is framed with the idea of 
seeuriDK mutual advjij]tairr», Hiid corim*rcml policiw are dic- 
tated by motivt* of economic and polilic^l wlf-intcrcrt. To ffivc 



tintufi'i^lv rm|f fatmr nn4 foMMo. VrtV fnrn*hl'v. nivJ nnji m(brff<rn tr/ 'Ar 
ru'iuruf i(b» rtfHfvinrrrl Irt fJtc Orr«a» fu^ij pf m Iftc litntv ttritjK uhieh 
tmt of r'lc *o«ffU.-Mnu |nirljH may pinv <* u *hf'rf pwi'*' it'WMnemHv «' 
Icnporarfly^ ^iryirntJaivtir tir far r^iftpenMifH!M, it4tl fntptr'/if 'n-Vf/ nnrf ,fiifi^uf 

m «■* at douht, rh« lniraritHil*a<-i« Htiim would muif r»m ■ ptrOruUr cM- 

y%tH lie* rfinfornliiM* fn fEir* lf»(i*nl nf Ml- |iiirHi«i" iJifiTidMaft lo In1i'r*r. Not-A, 
IHXt. Kfton. ov. f^t. V. 231- 
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tb mwli a treaty an iuterpretailoo by wliieb it would hav« oo 
Tallin fnr on^ of Th^ f<^mtriu!tirff jmrtiin wmilil be rlinwily ccn* 
trary to iu ebarfictcr and to the s|^rit in which it was inid«. 
Eiurh fintJiiT] t^x|M-i'l.!< wlir-D irmkiufc', aniJ th(?rr!ffirv when tDttt^ 
pretinif. its trcatiea* that they ^hall conform to the fEcatnl 
achemv of it» i^iimuierclal policjr nvnl operate to Its comiseraAl 
adviuitaicc. 

To tbcee circiiiuatauccs we muat look for an csplAnatioa of the 
diJTeriM]<!(« in pr^t^vitl pntfi-tiov, whiln to tbc fact that tJw lii» 
ton'cal ba^kifrnund hoA h^^n lost «i(7bt of wo owo inofft of thi 
dkK&^roement ov«r the interpratatLOD of old troatiea. Emopvo 
coimlriiri, Imving lulfiptc^fl i.*cirtiii>trnMji1 polk^tftt and a form of the 
clause difT<<reDt Fi^fiin ttiose which they n«cd at one time, mm 
wiaJi Iti makt? tW inU*nin"(ntion of all the ltealt*si, both new 
and old, confonii to their present policy, 

Wht-u view [Jtiitita dilter it ia very natural that two partitf 
fail to read thr wimc mcanini: from the wordu of a daiise, wberv 
a slight shirtiiii; of omphasie moJccB a irr^t difference to tbcir 
oomnicrcia] iMtcnwts, Th<? p^ontcnt of mioh Xcntm na "favor", 
"proiection" and "peelprocity" ansurae a very difFcr^tit laeaa- 
injT in the mind of a protectionist nation which moat weigh "WMi- 
eeH«ioii aj^ainHi LCiUL't?uiioii, fi-om that which ihey are givtn in th« 
vocabulary of a fpcc-lrade natinn." 

Tan a eonunt>ii ground bs roar^bedt Certainly ihis ahotild be 
possible «A far as re^rds the interpretation of old treatiea. Ai 
for ircaliea mado since 1860, it would appear fair that the dia* 
liiK'timi hclwr^cn thow. cJnuic'-s wliidi eontaiii thr sitipulatioii 
cnmpcnsatioD and those which do not be reoo^izBd, and tJut 
iormoT he ixit^rpreted «£ conditional and the tatter aa uneoadi- 
tionah At Ihn Kame time thi? Af'^i'ptniice of th)« rait*, nid though 
it would, would by no means rid us of the confusioti whkh_ 
muKt f'jcist i» long tu^ lioth syxIrinK enniiima in Tugiie, 



■ "WLnt »ff fieutfUNhl tvtgfi Ln. ihiii. III Hn ifoiaiimltli pftUtT. »t*cj 4ia«r 
Kfttlon hAn fo thlnV of ifi tnrllT rAitCloni <b1ih tha vti«l# woiU-^of aUch vt 

Ihnf It mlirhf dOiptwIv In* Inrllneit In ttftr* lie. vhi-Ei, nttrl^r Ifs Ubit-pavona- 
NfMnn rinDiv, it wniiia hftTfn tn fflvi' thn ttmn nnvaflitfr* Fa ota«r fttttdsa.' 
(SnirM Thp R*ttim to ProtJ^Ptloti. 137>. 

<7 r^Tilnianl : iTnLt EnlTtinllirnnU .17^t-<, Slid Oropirl : StTaf^ni ttrt ft^nAt4t- 
puhllh. 41H- 
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One f>f th<? Hrst impulses nnionif llinw? I-^iirnppan antions whtcli 
in recent ye*ira have I'elt thfimelvea aufforiut: on account of tUo 
inlcrprctntion placed upon tho clause by the United States, was 
to a':cept the Auiorican mt«rprctatii>u in their dcolin^ with tho 
United Stutiui, wtiiiti rctaiDJU^ iha Eur-opn-an usn^o b their deal- 
ings with their ncbivr neighbors. ThU, ttowovcr, wiui iinpOGEibLe 
foi- if they first use tlie European interpretation in dealing with 
Fur(»p<-jin Ktbti'N, tliMi fuUuw f,)w? Ameriomii inteqiretation in 
dealing with the Tnited Statps, »hpy hnvv to give thp latter all 
HiH ailvaijUt^'f^ji whldi thej givp '"freely" lu other Europeniis, 
jind th^rrlWi^ thi-y nfjthcr save thrnwelves, uor do they ret^ate 
on the Cnited Statea, 

To illudtratc: the Oerman tr^Jitit^A caDclad(?d hetwMU 3903 
and 191)6 with the Central Knropean Statcn were based on roci- 
procityi with mutual conceeeionB, but lAtor Qermany, in fulfill- 
ing hi^r fnvortid'uation obligat]ou8< est&ud«d the conventionAl 
ral&« mado up fr'>m these eoni^pHsimiK, U^ Gr*3nt Britain, Pranoc, 
and oilier 3rHle« ^'freely". If. ttien, the PnuaianJlDited States 
trf»ty nf 183fi had ht^fu rrmnidrred ntt havinjf full forc% (W- 
mauy wtmhl liave liad tc) exleud all of the £ame advantages to 
Ihi' United Slat« (freely) « 

To arrive at a univcrsnl i^nrstrm. cither Kuropran eonBtiies 
must return to that uaage which they once praatici]d in com- 
mon with tht^ Unitod St&trw, or th& United Stat«a tnust giv« tip 
The frVKtem to which ahe has unifonfity held Neither frhiuiffo 
eould w^U be effected without ehan^es in eommeroial policy^ 
Th^rf* hpw }M4»n nome trntWu'y Jtinonf; Kun>pf-jm rootminirt writ- 
ers to favop Ihe Arnprica:! iifoM-favinfil-iintion praetier as the 
nion? expetlirnt and Wtirr fittftil in thr lotii^ run to ptoleet com* 
mereial interest*. If Ore^t Britain nwirif* fltronjarly toward pro- 
tection> and if th*? preferenlial ayKleni develops mow citen- 
sivcly, th^ro will bi* K'*<'d mMJicin fur the Kn^'li^h to ^onnidcr a 
departure from the vw of the iinmndilionRi dnune. The adop- 
liou of the Goaditionat form by the Continental nalionA would 
comewhni lr»«(>n Iho faHlity with which tariff-tn^iity m*|fcitia- 
tloR4 niay lie carried on. hut it would at Ibe tame time free lh« 



or/. Sroiv«;.\. Xm. II<<v., tl^O. 1«3:445, Cf. npra. 
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iiCf:9ti«tor£ from a number of cmmpinft r««thctions. Then K 
liowev«r, no lik^lihcod of wi*fh u i-hango b«iD|; booq cdummittUd. 
It wcjuJd bt> imprntiblii for it dciuidiff unoi^ EuropeAH tafiff-?«- 
Utions ai¥ wttle<) for iTmt p^nod b>' the Dew tr^fltie^^ most of 
vbie}i run lUl 1915 ur 1917. 

For Uip l.'iiiU-d States to cb&nifi.' iroijld rcxjairc n radietl il»- 
pftrtore from prea^ut commercial policy. Sucli a chuifc kM 
bctn mftctv^ the subject of much dincuniioD. Tlie ncccssi^ fcr ■ 
t^ommUaiou to pivc onr tariff policj a scicutiBc and BCftrchiiuc 
couaxitnition tits htia U'cu douo in Goimany und Kruaec^ tud 
OS is being dono in Boglaitd, has boon urffed— and with raatoo. 
Tbt; poftsihilitii^s nf llie ^onveulioiitt] £.itd of the laaxlBium-aDd- 
Tiiaimiim vyAii>mi< hnvo boen ropi-af^dly <uuivaiue<). It is Sffiwl 
chfit the ma(?hinBr>' of our ^vernmer^t mnkps the convention] 
3(>M.M]i inipnu*li[-aMi\ in fml impoaAibli?, }l Yiak 1>t-m povnltt! 
out by noiru' writprh fbat, undfr it rrvcrry lY^iprooity treaty ^it«idd 
havd to be apiH-ovt^l not only by the Benate but by the Hoom; 
«acc cacb would cnntain new tariff rAt*'" which, under the ocffi- 
stilution, only rUe lf>wer hoii*e can Luitiatc. The uepotiatioo 
of a series of trcAtics would taJns a loni; liTite. und the raakiiv of 
a conventional tanfT at tlio bands of tnoc^eBsive congT««>«a troilld 
hv vary ditBunli.'* 'Y\ui ulUTnativo would t>a tbo maxbmiiD'and- 
mmimum sym^m. In this the Diinimtim rat« conid be made vnt- 
fdrm hy a(*t of Conf^a^^M and Ihv departuit-nl of state would be 
frm to tiinkn tn'^iti(*£ on n rrripriK^fly biuiiK for rutps betwma 
Uie niiuimmu anil the maximum. To tbia. Senator B«v«*ridse 
argui'M that nr mi^Ht i-amr. Mr. 'WlUiam R- Curwrinr? urir<« Ibat 
we aliould ^'joiii the prch^ession of modem cations which have 
nnc after another, diocard^d tbc Min^tv iarilF and adopted one 
i'iyrjn ornnrithcr nf thr ntnximuni ond minimum/' but he alaoad- 
vociLtce the ci-hminattoii of treaties alto^ether^ and that the Frai- 
tUvtt b9 nuthorized to make eonunerclal agroementa within tbt 
limits imposed between the insrimnm and minimum." Prof«i* 
Kiir WiiliK <<u^|rcsr->( ihul \h** anh^tinai of the uneondit^oniil moft- 
favori'd^Tifltinn utin^^i^ nlnnif u-ith tnrifT tn^attpw wnidd lead fe> 



I 



1>S*» airtnf. AbiK Am Ar«d. IDO*. 33< ST&-SO. So* Stn. Mcr«»«d«». fr 

100 ff. 
»S«e \nn. Am. AitiuI.h inUH. 3:,V »]3, AtX 
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procrf'saire tariff reductions. anO that it woiOd lie tUfHf^uIt in- 
<!ced tci (fct trcatic-S" hnvinff tiich ah effect throiJfrh Conirrcw, The 
tnA3£imi]m and minimum plan would, in liis opimo&« he clumsy 
tf th* mintnium diitioH n^f^rfwmil n liomcintul rnduclion from 
tin? maximum. To i^bvmtp Hips*? dtffioiilti^s b» suKifci^U a mo<1ifl- 
4)ation of 1h« Ialt«r syateru; that Congress &]q>and tha list of 
nrticlm cntilninM In Sr**, 3 of Ihr Dinglt^y Art and lrjiv<* to Ihi* 
Presadent tlie inaking i»f recipritcity lianrnfnK. Such a syBlem 
wiiuld, In- lwlii'vi'»> i>bvial« nuny cUflWlli™ a* it iimild mimit of 
tlie adoptjOEi by tW United Htat«A of iLc Euj'opean farored- 
niition prafltioe,*' 

Since it U a fact that commercial policies difFcr, nnd since it 
is fcDown to cvDry diplomat that trpattes have booD mfido and 
«n; hcinK mudi- iinJvr di^ort-til ciivuukstiULct^tt ODd with dlftcar- 
mg wiirdinjfN, old miNiind^tnNtandintfK mi^ht lo he cUared up, 
and mutual roc ri mi nations should c«a»e. 

Thf* uttihitU'H of thi> lauding ri^pn-tronlntivi^ of the opposing 
IntcrprptattonH have ieen reiieatcdly stated and re^riilarly main- 
tained. Thir tariff polimtyt and tlif motivpi of eac^h nn well 
known lo the others. The trraty-mnkin^ authorities of each of 
the m^&t nation* have little eicuso for entering inKr future moet* 
favored nation trontu'i; vrtth othem and tiubsoquontly claimtni; 
that the intcrprotation put upon the favoring clause by thoao 
otliere is unfair — aa eaoh may see in advanca what that inter- 
pretatton is to V. A gem?ral agreemfrit thoulH Iw reached as 
to the inlerprptftt,i<kn of vA^h fnrri of the claune, aTid, if p09- 
aibte a uommon fornt alioiild Ix? devined vrhOHi^ mi^iuiing will tie 
iiDcqujvorfll. which i^an 1*p nccepted or rejected upon an abso- 
lute t»iai4 of intcrp rotation. 

Von Stech and Von MdJc r«:offniacd long since the necessity 



* WEau, tl. r : ftKliiroTinr ttJtCi Geramor. Jour Ft/l. Econ. ISOT, JE : MA- 
SltS. "Back vt tliit [ilifr urvliliD «f titrlff pulkxl Iv IL^v iiunilva tv bs 

Of the m«l-JiiTnrrtl DHtlmi fUuw^ TTi* ndftpllon of tbt tturopfBn Intnuirat*" 
UOO of (hml claiiK ivm brIiiK 0<it i^inaD4r;:Lft] dlpluuBcj itiTo Hu* *ltti ttmt 
Of otkcr paHoDe. «jid wtll tlo citraj wTtb ft^tlr>ui Jtnctr ut tr^vtlon Id thl 
ftituM- Could Ub ■dopIlDn o* th* EHropoM mtLnvKL'^Eloii ••*!»• 
MHplftd wlib «ii<ih k iioltQ- ft riria rvtUion u ha* bMn aufto^Tol. (be cod^ 
Bnvrffla] dlfloiiltlM vblcfa noxr ihruHEan. not <tn\j troa Ihr aldi^ 4>f OrrEunf. 
bal In otb«r ^uartsrt u tvMl. touIiI t4 dpftalhil; t«pioT«a." <lb. 31>L-3l>l}.1 
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for clcfiDitc and utioqoivocal stipulttionft.*' De MArtttu uuJ 
Lehr have advocated b mote exact <l«liniUoa» for mitULEci; a pro- 
viBion Uint " thu cr>ntnu'tiuK prirliee aholl concede to one aQ<:tber 
&11 the &dvant&^e8 illative to ^soniineree and navi^tioD aoconfed 
by Ihem gratuitouihj to any other pow^ That90«Tar,*' advn- 
tngsB mcd^rdod hj- oxi^han^^? or t^T comp»Dsation to be «ntirel7 
excluded from this <'laai." Thia ftuggesled form aoa^rd* almetf 
exwrtly whli th^; ijiterpretutiuu of the United f^tntr-s. The pc^ 
aible cbjectkoii to it lie6 In the compreheoaivmitite of **&ny othar 
power whatsoever." 

CouDt I'osadowsky has said that in ftitnre treatiy-niAidiig it 
will bo DccfSBQiy to individufiuie the qu69tion of moet-faTored- 
nitioa IrcatnieDt more apeciticaUy and to examioo cases mdi* 
lidaaJJy." Mr, Chester Lloyd Johm fitrongly urges the advaD^ 
tagea whif^h nitat^h to tht* Ami^ii?an lua^e, 

A« appU<?d both to trpHty -making and Ipgislation in m»^ 
eriil ttm icterpretalion of 1ht< niiiHf- favorer]' nation «taivft 
ndopti;d by thi? (fDilf^ Stjitiv^ linn ihf decidr^d advniitaiem of 
flexibility and certainty. It allows the adjOBtmeokt of rddi- 
tioutt to varying ccinditionH and thus avoidtt the adopttoa of 
unifonu ruioa ivhich Ju many cafiea would in fact amount to 
ditfcrinunattoEi. It aW iivoidn the uncertainty on the pirt 
of tho lotfislatures and the courts which must of neoMCity 
be pi-est^rit wlieu, due \o the intorloekhig of the provisiooi 
of viLrioua treiUicti, it is not cUar to which body of fftcta any 
law or treaty may apply.*' 
'^i^. ('avBTctta bcUcvea that whatever reform is made ahooM 
ho on a boais of reciprocity and that treaties Ahcufd be coo- 
eluded for a definite period of time,** Reciprocity ia cerlaJDlyt 



" nt Von &Mln. *,p. aii , p. •29'!. 

Hsonttrt 4^ mnpLfic«r cctu clAUt Auii lea mii^ t fOnrCvro ptr v&e 
plua na^t', r»br finrarik, lanr mrff dlnpoBltlon po^tBnl qim ' l4« 9«rtlM 

pnlMUieii/ Quant Aut nvkctaff^ Bc^anl'^ tcoyoanuc MFmiiBa aq «iiap«aiaUM. 

11 Dooi parHft qu'll* it4>rriii^t inii}aiir« Arrr rirliia A9 U '^Jhih* '^ (l>ar, sv^ 

» In lEif UMfititKtt Jan^ Ifli IfiOd. Onaird In OUer> P> SSA. 

*• r l.JnTil Jniirii; T^r AEtictrkwi InlrriirftB lion a< Uh' UMM^^nrt^^Kml^ 
CliiTia Ann. ACB. ACAd.. IBOS. U: Mfl. 

* CHvamtv, Tip, ^' , ti^T-tOH, umj tinif ^ 
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j^lthough it may not he ^dmilted in iDdividuHl iDHtaDces, th« 
]imt^lpl(f aiinnl at in lli« cmuniercial policies of modem oa* 

Whether ucceptiu^ aA tuaoy tjo. or rojectin^ tho idea of fram- 
iDK a clause vhich will embody tho principled mvolvcd ia the 
"(!uniI>vutiatioii" form, all who diacuaa the clause aRree that can 
should be tabeo m mukmir futiiro trrutitu^, nnd thrit thr intor- 
<wtK oC ooinmerci^ and international good-fellowship demajid that 
nalionn cnmc to an ogrccmui! n* to mtatu* and melhoda for 
avotd!!)^ nnsinlei'pi'etalion. In 1902, thi^ Dairy C^ngr-^ss in 
Bulgiuni uiUipliHl a n^olutiou favurinij either the aholitlou of 
the clarjai.\ nr the inwrrtinn nf n pnmnLOii rrntrioTing it and 
ai>«cifytujj: Uiat ilft operatiou should not extend to reduction* of 
dutit< or the libcTt>' of tmdc which had bci-n conoedM to other 
nation* ou a basJa of reciprocity." A» n rirnult nf (ii«cuR(ion tX 
tljt' Tun Auitiicun ^oienlilSc CongreM^ al Santiago, Chile, De- 
cember 25, 1908— January 5, 1909, the C<mgr<a>iM voted: 

The PaTiAmericBn Scieatiflc Conffrrw, in vipw of tho diffi- 
eiiltics ^I'hich have been c^HUhed by the interprelrttion of the 
most- favoreil' nation elitixi-^ rrrnmnipndE thiif \hv bearing of 
the I'lttUst* nhouM !«■ defined in t'a<:Ji treaty in vrhif^h it is 
fltipulalcd. When the most- favored-nation clause isgmnted, 
the respective govcmmcnlfi afaonld rcm^ free to make spe- 
doi coQCca^ona to neighboriwK eountricsi."' 

Sir 'rbcjrn>w UnmUy miggrstrfl in n puEirr reBd nt ihf Onn- 
fcrence of t^e Intei'nationat Law Aaboeiutiou at Portland, 
Maine. Ani^aat 3, 1907^ this r^u^ution; 

Whorww any v^rrihst interprclfttion of the mosl-ffltored- 
nation clause gives rise to iustahility • • • it ia a«g- 
geeted tliat any Stale holding itaelf to bo flfriirieved by any 
such varying interpretation should he entitled to cite the oo- 



*Arr«iiana: D«, DLp, y CouuIato. DoIh Vt. IT. tflOV, 17-14, 
■ S»fl*'f Tfii'^lo PfliK *f Vftifiny^ etri a p*pCF In *li1eb tip ftTorrJ Itie 
atandoaaMni of U>« n«at-Ai*er«a'DBtlcn cIkiw* far % ifvtnii or D«Eliaaiii> 
fbrnlrau'ii. miO mKV>lAl larlir* S^nr Jull^ i'linfftpl, vF OhTlp, a.riiif-4 iIiai llkn 

t7fttnn4 Df (aHlT patlt;. ind iirt«1 that morh ar ill* Inranvrtittnirr vEi^rh ■(- 
ta?b»« to fh« a># nf tlia c1iaa« on BMidiinl of ib* iLD(*ruia(7 ti fo lia mur- 
prpfftHon mnm hn itoM^cI IF nuTloni WAnlrl ttlimlftrp En thA lir««liM lb 
wn\th taty ifiBprt tM eiMUMi jont «b»i uituDPtmcian ti to b* fivm it 
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HalK E V. (Ed.) : Weltwirta«liaft, 1906. 1907. 3903 (ef. 

Heyi W,: niatoire du Commerce du Levant an Moyen-Age. 

(Trans, into French by Raynaud) 2 yoU, 1865-1 
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